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To the READER - 
FTER I had paſſed, ſo many 
Tears of my Life, wichout he- 

Ning able to Reconcile my Self 
to the Ga in the Cotarſe of my 
Studies, I mer with ſome Pallages, 
which gave me Cauſe to fuſpeed;. of that 
I had in ſome particulars miſtaken the 
Engliſh Conſtitution: And alcho chey 
did not carry ſo great a Weight and Evi- 
dence, as to induce me to alter my Sen- 
timents in che main; yet I confeſs they 
made me pauſe, gave me occaſion fot 
Reflection, and inclined me once mote 
to take a Review of the Judgment I had 

made fo many Tears ago; with an At- 
tention, that if upon this Inquiry, I 
ſhould find my former ae wWas well 
grounded, to ſit don undet it in a 


quiet and attend way, whatever In⸗ 
conveniences might attend ir: If not, 
then, with my Judgment, to ws ny 
Practice. 


The Method, add Reſuls of oth plnqui- 


tien, the Reader will meet with in this 


And whilft I was making 
a3 themy 


Diſcourſe. 
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To the READ ER. 


them, I was very free, and oped in Miſ- 


courſing with as many of my Old 


Friends, as were willing to calk with 
me upon chis Head, and wich Thoſe 


eſpecially, -whom I cook to be beſt ac- 
quainted-with our Conſtitution, and 
moſt verſed in this Controverſy. - And 
could i not have ſolved their Gbjections 
to my own ſatisfaction, I ſhould have 
ſtop d here; and theſe Papers, as they 
were neyer intended for the Publick 


at firſt, had never ſeen the Light: Part 


of a e are Two Letters in Anſwer to 
the Objections of I wo of my Friends, 


with lictle Alteration more chan was ; 
neceſſary, to make then ofa Piece, with 


chereſt-of this Diſcourſe. _ oil 
If any Gentlemen of the "PM ſhould 
think his Little Piece worth their peru- 


ſal z they may be apt to ſay, chat I have 


labour d ſome Points too much, in pro- 
ving (what was obvious) the Legiſla- 
tive 8 of Rings for the time 2 ng, 
but I-was ſenſible that ſome, whom 1 
ne be heartily ou to ſerve by this 

mo: | Diſcourſe, 


To the READExR. 
Diſcourſe, were not lo well ee | 
this Matter. 
Now if a bebe why I was con- 
vinced no ſooner? J ſhall return a very 
ſhort, but a very true Anſwer”: Becauſe 
I had not ſooner a thorough Inſight io 
| our Conſtututton, - and: Ong reli 0 A 
this Great Point. 

An Opinion; ora Practiceof Tremp 
Years Standing; will always have the 


force of Prejudice on its fade ; but this 


will make but a light Impreſſion on 
Minds, which have this ſingle Impot- 
tant Queſtion in their. View: W — 
the Thing be e or Unlawful, A 
Pay or a Sin? "Br 
E this Diſcourſe bach 
met with, amongſt ſome of thoſe that 
have ſeen i it in Mis. has been no ſmall 
laducement ta the Publication of it. 
And, I hope, Lhave treated the Subject 
in ſuch a manner, as not to offend thoſe, 
whom it may not convince.:;. 12] 
All Subjects, Thoſe eſpecially,where 
Conſcience 1 is concern'd,. or which any 
47 way 


To the READER. 
way relate to the Chriſtian Faith and 
Manners,ought certainly to be managed, 
with that Charicy and Meekneſs, wich 
are the moſt Genuine Fruits of the one, 
and the greareſt Ornaments of the crher, 
But in what a different manner do ve 
often ſoe, even dacred Subjecłs treated, 
Jo that it may be almoſt a Queſtion he- 
ther rheſe Wars of the Pen, are not in 
cheir way almoſt as Deſtructire to the 
rs of them, as thoſe of the Sword. 
Ti undoubted, chat they who propa- 
gute Eiror in this way, will find ĩt a grie- 
vous Aggravation of their Fault, and 
they who defend the Truth after the ſame 
manner, will at leaſt loſe that Reward, 
which ocherwiſe they might havehoped 
for” Aud all who uſe theſe unlawful 
and unchriſtian Arms, may have ſome 
reaſon to fear, without Repentanee, left 
chat Expreſſion may be too properly ap- 
plied to chem, in a Senſe begons whar 

Fe Poet inrended. - rot 
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* Diſcourſe concerning the! Nance: and Ob- n 
ligation of Oaths. Whetein all the Caſes which 0 
have any Relation to the Oaths enjoyned by the 4 
preſent Government, are briefly. conſidered. \ 

Some Primitive Dofrines reviv'd: Or the 
intermediate or middle State of departed Souls h 
(as to Happineſs or Miſery) beforeithe Day I, 
of Judgment, plainly prov'd from the Holy 1 
Scriptures, and concurrent Teſtimony of the R 
Fathers of the Church. To which is prefix d, 
the Judgment of the Reverend Dr. George ? 
Hickes concerning this Book and the Subj ect ö 
thereof. BothPrinted for S. Keble at the Turks- 7 
head, and R. Goſling at the Miter and Crown ; 
againſt St. ts s Church in a ti 
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The Supreme Authority of the Engliſh 65. 


vernnient reſt in the King for the time 


being, and the Allegiance of the Subjects 
| is due to bim by tbe Common Law of 


_ this Realm; | 


Shall firſt conſider the Authority of 
the King for the time being, by. the 
Common Law, and then by the Sta- 
* tute Lam of this Realm. Now Com- 
r Law is common Cuſtom and Uſage, 


ad ey Projeedings and adjud, 2 Caſes, 
oy _ in Judicial Recor and the 


irs by 3 Cuſtom and Uiige: which 
by am uninterrupted Practice, through # 
long Tra& of time obtains the force of 
Law; This is fo evidently on the fide of 
the. Eegnant King, that the People of En- 
gland always ſubmitted and took Oaths of 
Fidelity to the Thirteen Kings, who from 
the Conqueſt to Henry the VII. came to the 
Throne without Hereditary Titles, as well 
t to the Six * * who Reigned 
in 


| EY ö 
in that Period; and this ſo univerſally, that 
I don't know there are any Non-jurors to be 
found in all thoſe Reigns. Of thoſe Kings 
few met with greater Oppoſition than Wil- 
liam the l. and yet after his Government 
was ſettled, Oaths of Fidelity were univer- 
ſally taken to him. Ingulpb who liv'd in 
his Reign, faith, * After bis return into En- 
gland, having commanaed every Inhabitant of 
England to do him Homage at London, and 
to Swear Fealty to him againſt all Men: 
He cauſed the whole Land to be meaſured, 
nor was there a Hide of Land in En- 
gland but be knew its Value and Owner. 
The Oaths were, it ſeems, as ſtrictly, ex- 
actly, and umverſally tender'd, as the Lands 
deſcribed in Doomſday-Book ; and yet we 
hear not of one Refuſer. Roger de Hove- 
den ſpeaks of another time, when he com- 
manded, That the Archbiſhops, Biſhops, Ab- 
bots, Earls, Barons, and Sheriffs, ſhould 
with their Tenants by Knights Service 


a 


__—— 


* Reverſuſque in Angliam apud Londonias hominum ſibi ene, 
& contra omnes homines fidelitatem jurare, omnem Anglia In- 
colam imperans totam terram deſcripſit, nec erat hida in Anglia 
quin valorem ej us & poſſeſſorem ſcivit. Hiſt. 516. See alſo V. 
of Malmfbury de Willielmo primo fol. 59. 


40 cal FEY Ho oy Ta Comites, Barones, Viceco- | 


mes, cum fuis Militibus ſibi occurrerent Sareſbrie, quo cum ve- 
niſſent milites illorum ſibi fidelitatem contra omnes homines jurare 
coegit, In Witlielmo Seniore p. 164. | 
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1 1 
meet bim at Saliſbury, and when they tame 
thit her, he made their Tenants Swear Fealty 
to him againſt all Men, If we deſcend to 
the other Kings, who Reign'd without an 
Hereditary Title, we ſhall find none of their 
Subjects refuſed to Swear Allegiance to 
them. OY ie 

It is no wonder if ſome who ſubmitted, 
revolted afterwards (and from what Kings 
have there not been geen if or that when 
they revolted, they objected to the King's 
Title, and. made it a pretext for their Re- 
volt, Thus Odo Biſhop of Baieux and Earl 


of Kent being, as William of Malmſbury re- 


lates , highly diſcontented, becauſe the Bi- 
ſhop of Durham, and not himſelf, was Chief 
Miniſter, as he had formerly been, Rebel- 
led againſt his Nephew King William the II. 
and with ſome other great Men who were 
diſcontented too, formed. a powerful Party 
apainſt him in favour of Robert Duke of 
Normandy, who he ſaid had a better Title, 
and would make a better King, But this 
is no prejudice to what ] have aſſerted; 
ſince it is evident, that he himſelf as well 


*— 
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f Cum omnia non ſuo arbitratu (ut olim) in regno diſponi videa 


es nam Villielmo Dunelmenſi Epiſcopo commendata erat rerum pu- 


blicarum adminiſtratio) livore idus & ipſa à rege deſcivit, & 

multos eodem ſuſurro in fecit, Roberto Regnum conipe tere, qui fit 

& remiffioris animi, &. De Villielmo ſecundo, 1; 4. fol. * 
2 8 


C4] 

as the other Great Men whom he drew into 
his. Party had lived as Subjects and {worn 
Allegiance to King William ;, A 7 their 
Revolt could not be charged with Perjury, 
4 it is by the Archdeacon of Hunting- 

n. . 

Of all che great Men we meet with in 
eur Hiſtory, , none were more likely to have 
ſtood out againſt the Government of a King 
de Facto, than Roger Earl of Gloceſter Bac 
Brother to the Empreſs Maud, and after- 
wards the great Supporter of her Cauſe, 
and Biſhop Merks of Carliſle , and yet it 
is certain, that the. former ſwore Alle- 


giance to King Stephen, and the latter fat] 


in Henry the IVth's firſt Parliament, in 
which thoſe Acts were paſs d that we have 
in the Statute Book, for it was at the cloſe 
of that Parliament he made his Speech in 
behalf of King Richard, and ſome time af- 
ter pleaded that King's Pardon for a.;Co0 


| ſpiracy againſt him, of which he ftood 15 


demned to dye. 
1 has been, I! know, obſer oed. that Robert 
| Earl # Gloceſter did Homage Conditional 


6 — 1 
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K Ounes namgue ; Nobitioves procerum in Withictaiuin j junio⸗ 
ren non ſine perjurio bellum moventes, & Robertum Patren 
ſuum in reg num adſciſcentes, ſuis quiqus Provinciis debacc han. 


ten. Hent. e Hiſt. L. 7. * 213. 
* | 10 
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to King Stephen, which is true enough ; 


but then it is as krüs, that none of he 


Conditions which he inte bad any 
manner of Regard to the Titles, either of 


Maud or Ste, 125 as may be ſeey in I Mil. 
liam of Ms ſbury who lived at that tine, 
and dedicrd his Hiſtory | to that great 
Ear | 
When we hear of a Pucher Party 
that eſpouſed the Title of the Houſe of 
Tork, we are apt to look upon them to have 
been ſo many Non. jurors to the Kings 
the Houſe of Lancaſter. But this is a great 
miſtake, for all the Partizans of that Houſe 
lived in Submiſſion, and tock Oaths of Al- 
legiance to the three Henries ;, nay, Richard 


[Duke of Tork himſelf; the Heir of that Fa- 


mily ſwore' Allegiance ſeveral times to King: 
Henry the VI. particularly”: in the 29th Year 
of tis\Reign, in as full Terms as could be 
well exprefled, * His Revolt afterwards was 
ger colour of Redreſſing Grievances, how. 
ever he matle uſe of his Arms, and his Pow- 
& 'when' he got it, to ſet up his Claim. 
And. altho' his Son Edward the IV. ſuc- 
ceeded againſt Henry the VI. and got the 
Throne, yet when he was driven from it, 
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Ten Years after, the Nation ſubmitted again 
to Henry the VI. who upon his. Readeption 
| held a Parliament, 

Precedents ] confeſs are not always Ar- 
guments of the ſtrongeſt kind, if the Per- 
| ſons themſelves are of no. great Authority, 
or the Precedents few, or as many Precc- 
dents may be produc'd on the other fide ; 
But that of ſo many Millions as have liv'd 
under de facto Kings, of ſo many Biſhops 
and Clergy-men, ſome of them eminent for 
Learning and Piety ; of ſo many Temporal 
Lords and Stateſmen of great: Abilities; of 
ſo many Lawyers and Judges, ſome of them 
renown'd for their Skill in their Profeſ- 
225 particularly in Henry IVth's Reign, 

ws Lord Chief Juſtice Coke ſays, f 
x3 ourts of Juſtice were fill d with Men 
equal to any of their Predeceſſors in tbe 

. of the Law, That of all theſe 
who liv'd in ſo many different Reigns, to 
think there ſhould. be none who underſtood 
the Conſtitution and their Duty, or had 
Virtue enough to ſuffer for it; is to enter- 
tuin a very mean, or a very "hard Opinion 
of our Anceſtors. In Modeſty, we cannot 
but allow them to underſtand what the 


+ Tnftit, Part 3. Ch. 1. 
E * + : e Con. 
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Conſtitution was in their own times, at leaſt 
better than We can at this diſtance, and in 
Charity believe that they acted agreeable 
to it. And if it was the Conſtitution from 
the Conqueſt to Henry the VII. as this 
univerſal Practice and common Uſage of all 
Orders and Degrees of Men, muſt at leaſt 
induce a very ſtrong Preſumption that it 
was, it will be found, I believe, that the 
Conſtitution has deſcended the ſame to us; 
for there has no Law been made, ſince 
that time, concerning this matter, but that 
of the Eleventh of Henry the VII. which 
juſtifies this Practice, and enacts the Uſage 
into a Statute of the Realm. Au 

But Secondly, If we will be fo ſevere. 


to our ' Anceſtors, as to believe, that none 


of them underſtood their Duty as Subjects, 
or if they did, none of them practiſed it, 
and that they acknowledged an Authority 
which the Laws condemned; we ſhall then 
ſurely find this Authority diſown'd, in the 


ſucceeding Reigns of Hereditary Kings, thoſe 


eſpecially, who made their way to the 


Throne to the Deſtruction of their Rivals. 


But inſtead of that we find the Subjects juſti- 
fied in what they had done by thoſe Kings, 
who in all the Proceedings of thetr Courts 
of Judicature, and in their Acts of Parlia- 
ment, acknowledg'd that very Authority 


- 
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wo which the Subjects heretofore had ſworn, 
Band paid their Allegiance, Could it then 
be the Duty of Subjects to diſown an Au- 
thortty er tbe ſake of Hingst de jure, which 
Kings ge. jure themſelves. own ?\ Nay when 
| theſe Kings after the de fado Government 
was dete mind, and their own Government 
eſtabliſh*d, ' own'd the Authority of their 
Predeceſſors de fafto, is it reaſonable for 
Subjects to diſown the Authority of ſuch 
Kings, whilſt they live under their Govern- 
ment, and there: is no other Government 
but. That ? Or can any of the Subjects do 
ſo,” without oppoſing their iugte Opinions 
in matters of Goyernment, teſthat which 
they therſelves confeſs to be the ſupreme 
Aut hority and Judgment of the 3 2 
And can the Peace of Communities be 
maintain d, or any Governg len en on 
theſe A., * 

And that King i jure. A ckivowe; 
| ledged the Authority of Kings de facto in 
as ample a manner as they have done 
a that their Progenitors of the moſt un- 
goubted Right; I appeal to the Common 
Law, and Statuts Law of this Realm #6 
the Tear Books far the gone, and the Sta- 
tuta Bock for the other, which will teduce 


Fu Fontroverly4p Net of Faq, 


VA 


i * 


8 Iban 


£91 


l, I begin with the Year Books of the Reigns 

n of ſuch Kings de jure, who cut out their 

1 - to the Throne with their SUR 

h the Deſtruction of their Rival Kings > -Þ 
all + ' Fafto, and therefore the moſt” unlike 7 bh. 
It of any to acknowledge them, and yet we 

It find their Authority as much 7 nowledged 

ir W by theſe Kings de jure in all their Courts 


x MF of Judicature, as that of any of rheir An- 
h ceſtors of the cleareſt Title, 


1 1. Upon the Death or Demiſe of any 
It. King of England, (by whoſe Authority 
o and in whoſe Name the Laws are admi- | 


1s i niſtred) all Actions, Suits, Gr. which were 
h depending in any of the King's Courts, 


e were diſcontinued, and the Parties put off, 
2M fo that the Plantiffs were compell'd to be⸗ 
2 gin their Adfions againſt, or to ſue à Re. 


n ſummons tg revive their Actions until the 
1 of Ediaadf the VI. C. 7. provided a Re. 
„ medy. Thus it was after the Death of 
in Edward the IV. in the Courts of Edward 


e the *. = 8 
1- ＋ In "Michae | ee in che 1ſt You! | 
of Edward V. Fol. 1. fer het this 'rhey 
v8 vere . at Ie, * WS after. 1 175 The 
27 | 

LATE — I Das ee * 
0 J. be Were Micbt un. 1. Turks Edvardi V. Fil. 1. Es ſur 


tes fuer a iſſue, & apys. iſſue le def. ſuit leſſe a ma W 
ee, & pure le ſus fund Hen par T ; 

| | f9 K Edw. art ; 

q De. | 


[ 10 J 
Defendant: gave Bail by Recognizance, and 
afterwards the Iſſue was diſcontinued by the 
Demile of King Edward the IF. 

Thus in the Courts of Edward the 
IV. after the Diſpoſſeſſion of Henry VI. viz, 
in the 1ſt Year of Edward IV. Fol. 2. 
IT They were at Ie in Hilary Term in the 
39th. Tear f L. Henry VI. and the Plea was 
diſcontinued by the Change of the King. And 
in Trinity Term the ſaid A. B. came into 
#be Court, and was committed to the Fleet, 
and nom he comes and pleads ut ſupra, And 
to nbis it was ſaid, that he could not have 
tbe. ſaid now, becauſe by the Demiſe of the 
King, the Plea was diſcontinued and the Bail 


diſcharged; \&e. WL es 
+ In [Trinity Term in the 2d Year of 
Ediward VI. fol. 10. - ie 


Billing affirm'd, that one brought @ cui in 
Vita, in the time of the other King, and the 
Tenant pleaded an Entry ſince the laſt conti- 


Y . x * $ : 
, * . 3 1 8 
Wr 2 ©. & 8 — nn, os. 1 1 * 


* Ils fueront 1 E ces fuit le terme de St. Hillarii l'an zg. 
Roy. Henry VI. & le ple fuit diſcontinue per eſchaunge le Roy. 
Et al terme de Trinite veigne le dit A. B, en Court & fuit co- 
miſe al fete ; & ove il vient & pled ut ſup. Et a ceo fuit dit 
gue il ne poit aver ls dit ore pour ces que par le demiſe le Roy le 
- plee fuit diſcontinue, & ceux mainparnours diſcharge W. 
: "+ De Termino Trinitatis anno 240 Edwardi quarti Fol. 10. Bil- 
. mra. comt. un auoit un cui in vita en temps l'autre Roy, G- 
le T. avoit pled un ent. puit darr. contiu. & dd. judg. de bre. & 
e lud. a iſſue, & tout puis fuit diſcontinue per demiſe le 
A n 
2 nuance 


— 


Tal 
nuance, and demanded Fudgment of abe 2 rit, 
whereupon the Parties were at Iſſue. But all 
after was diſcontinued upon the Demiſe of | 
the King (that is, King Henry VI.) 
* Thus after the Difpolletiion of Edvard 
the IV. by Henry the VI. 

In 3 Term in the 49th Tear, 
from the beginning of the Reign of Henry 2 
and the firſt of the Readeption of” bis Regal 
Power Fol. 13. 

In the Court of Common-pleas\, it was 
moved amongſt the Fudges, where the Par- 
ties were at Tryal in the time ef the 
other, King Edward the. VIth, and. at Niſi 
prius it was found to le put | off with- 
out a Day by the Demiſe, of. the e King. 
Littleton: ſaith that it was adjudged, that 
where the Parties were at Iſſue, & c. it war 
diſcontinued by the Demiſe of tbe King, ut 
ſupra, 


+ Thus after the Death of Richard the : 


* 1 & * i 
— - _ 9 — "ſe » — a. I —_—_— ” 
? 


* Terwino Michaelis anno ab incohacione regni Harni Sexti 
2 & Recaptionis Regie poteſtatis primo Fol. 13. En mag ir 
nke fuit move entre les Jae, ue Pou entrans les parties fu 
runt a iſſue en temps Pautre Roi Edwarde le quarie & 4 
Prius trouve fuit miſe ſans j Jour par demiſe le Rox. Littleton 4 t 
ue il ad eſtre adjuge que l'on les 6 pat fuer. a iſſue la parole 
fait miſe ſans jour par demiſe le Roy, ut ſupra. 
I En quare impedit parle Deane 21 Verſ. 15 ils fuer a iſſue 
7 Jones le * A le tierce diſcontinue 2 demiſce, 
Key. 


i 
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| m. in the 1ſt Year of Henry VII. Fol. 8. 
En quare impedit by the Dean, &c. againſt 
&c. they were at Iſſue in the time of K. Richard 
the III. &c. and it was diſcontinued by the 
Demiſe of the King. (viz. Richard III.) ; 
From all theſe Caſes Boy that as 
Edward the Vth's Judges by allowing the 
Actions depended in Edu. the IVth's Reign 
were diſcontinued by his Death, did thereby 
acknowledge his Authority by which, and 
zn whoſ⸗ Name the Laws were adminiſtred 
in his Reign. So when Edward the IVth's, 
and Henry the VIIth's Judges, allowed all 
the Actions and Survdepending' in the Reigus 
of Henry the VIth, and Richard the III. 
were diſcondinued” UE : their Death or De- 
they likewiſe, acknowledged thereby 
the Hut hority of thoſe Two Kings, by which 
and in whoſe Name the Laws had been ad- 
miniſtred i in their reſpective Reigns. 
ad "as the La makes no diſtin&ion 


of the —— 5 we yr hence fake. this 
farther "Obſervation," That the Law makes 
no difference betwixt the Death: or Diſpeſ-- 
lion of a King, when, another ch in F 
felſion, but. looks on the latter, as well as 
_ thie former, to be à Demiſe? F ibe Ving, 
aud that. Wirhout any. diſtinction whether 


= | e 


C 


_— — can ww - 
* * 


. twixt the Death or 


fas] 


it be the, Diſpoſſeſſion of a King. de ade 


or a King de Jure, of Henty the Vith, or 
Edward the IVth... 
And as the Law puts no Re be⸗ 
Di, poſſeſſion of a King, 
but makes both to be a Demiſe, ſo from 
theſe .Caſes we may in the Third Place ob- 
ſerve, that by the Demiſe. of a King, whe- 


ther de FaHo or de Jure, his Authority is 


by Law determined and at an End, and 
ie Laus thence- forward Adminiſter d by 
the Authority of the King in Poſſeſſion, 


and by his Authority only. 


2ly, From the Lear Books we may ob- 
7 that all the Grants, Licenſes, Let- 
ters Patents, Gifts, and in ſhort, all the 
Regal Acts of the Three Henries of the 
Houſe of Lancaſter, and of Richard the Ill. 


are pleaded and allowed in all the Judi- 


"cial: Bech s of Edward he IVth's, and 
Henry th Ah Courts of Judicatuce,, to 
be as viſa as if they had been the Grants 
Sc. of. any of their Progenitors of the 
moſt unconteſted Titles. Bagot's Caſe. is 
that which has been uſually urged and 


debated. in this Controverſy. and ſome. may 
be apt to think, this is the only Inſtance 
that ! is to be given, but in Truth the Years 


2 Furniſh us with abundance of the 
like 


. „„ 
like Cafes. Bagot's Caſe alone was cited, 
I ſuppoſe by my Lord Chief Juſtice' Coke, 
not only becauſe he thought that Caſe 


was of it ſelf Deciſtve, but becauſe it was 


the only Caſe in the Year Books, where 
the Authority of a King de Facto had ever 
been diſputed, and yet Judgment given for 
it; and becauſe ſeveral Points of Law re- 
lating to that Authority were there main- 
' rained. . . | 

The only Caſe I fay where this Autho- 
rity had ever been diſputed, and yet even 
then not diſputed at Common Law : For the 
Council againft Bagor ſeem'd well enough 
aware, that the Authority of a King de Facto 
was good at Common Law, and therefore 
what they endeavour'd, was only to op- 
poſe Henry the VIth's Authority, and to 
ſet aſide his Patent of Naturalization gran- 
ted to Bagot by Implication from the 
Statute made 1 Edward IV. Chap. 1. which 
declared what Grants, ec. of the three 
_ Henries of the Houſe of Lancaſter ſhould 
be Valid, and having made no Provifion 
therein to Confirm Parents of Natura- 
lization, they would therefore have Bagot's 
{xg to be Implicitely annulled by this Sta- 
A N 


4 Now 


ad * 
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. + Bagot's Council pleaded, that not- 
withſtanding this Act; Henry the Vith's 
Letter: Patents of Legitimation are good, 
becauſe King Henry was King in Poſſeſfeon, 


that it was neceſſary that the Realm ſbouid 
have a King under whom the | Laws ſhould 
be kept and maintained. Therefore. altho* 
he was in but by Uſurpation, yet every 
Judicial Aft done by bim concerning the 


| Royal | riſdiction ſhall hold good, and thall 


bind the King de jure, when be returns 
to the Crown, &c. Thus Charters of Pardon, 
Licenſes of Mortmain, &c. (hall be good. 
That the King. that now is ſhall haue the 
Advantage of all Forfeitures made to King 


| Henry VI. and for 4 Treſpaſs committed in 


ry VI. time, the Writ ſball run contra 


pacem Henrici VI. nuper de facto & non de 


Jare, and that a Man ſhall be arraigned 


for Treaſon againſt King Henry VI. in com- 


paſſing his Death, becauſe the ſaid King 
was not merely a Uſurper, for the Crown 
was efailed upon him by Parliament, that 
any Gifts, or Grants, made by King Henry 


7 Pluis dafſiſe Bagot, ore fuit le matter retiere & touche, q 
von obſtant cet Ad les Patentes de Legitimation ſint bones car le 
Roy Henry fuiſt Roy en poſſeſton & il covient q le Roialme eit 
un Roy ſouth q les leys ſerront tenus & maintein &c. Anno 


IX. Ed. J. 


which 


1 baden covien eftre Roy en fait, Sc. 
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ivbic h were not to the diminution of be 
Crown ſball be made good. + That if be that 


is nom King, had in King. Henry the VIch's 


time granted a Charter of Pardon it would 

be void 'now, for every one that ſhall grant 4 
Charter of Pardon muſt: be King in Fact. 

\ A Learned Perſon; who in a Book. oubliſhed 

— Years fince, oppoſed the Authority of 


Bagot's Caſe; was miſtaken. in. tranſlating 


theſe Words which he rendets thus, That 
Edward.cbe IV. in King, Henry the Views 
deign bad granted a: Charter of Pardon. it 


would be void, for every one that grants 4 


Charter of Pardon ought. to be King de fa- 


fo; and from this Miſtake Pars Joy theſe 


Words to ſignifſy no more than that 4 


Pardon granted by, 4 King de jure out'-of 


Peſſeſſon cannot haue its Effect, and be 


pleaded and receiv'd in Court, whilſt he is 


out of Poſſeſhon. Whereas they plainly, 
mean, .that .had' Edward IV. granted a Par- 
don when; he was out of Poſſeſſion, it would 
be void even now. when he is King, and 
in Poſſeſſion, and therefore is void in Law, 
not void for want of Poser to enforce 1 it. 


\ 
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It was Indeed 15 red ala that * 
theſe Points o Law. But can. any | 
believe, that. 1 the Courts. of, Etvard IV. 
who, had wade through, fo. much. Blood 
th the. Throne » Jad was ſo jealous of any. 
th hing that e the Lancaſtrian Kings 
they ns Bo mob Sea this Plea, if they 
had no e to be Lato? Or that 
the Glut on tlie 0 her ſide, would not 
have contradicted, or _ erd it, if they 
1 7 as it 5 their Clients 8 
r the Fu 


ought, in behalf o 
by who bei eren L 
Ae e e e 
1 not 
maintain Fe 5 t] is Pfea: 50 code 
were ſa far from ',QVET Tong it, EY. 
ling, who was t hen Lord Ch jet lune ice 
King's Bench, delivers his ede 8 ly 
to it in theſe Words, chat to: every ng: p 
reaſon of bis Office (in which Office he took 
Henry VI. to be inveſted,) it belong to do dd 
T and Grace; "Fu Juſtice e the. 
Grace in granting ardon to Felons, and 
ſick eee this. And after conſul· 
ting with the Judges of the Common-pleas, 


the Court accordingly gave Judgment for Ba. 

got, that is, for the of the King 4e 

Fas s Patent, and * his Toe A 
urlt- 


| 18 ] | 
uriſdiction, thou not confirmed by the 
me % Jure, in a Statute 22 an, 
fof at u pole. i n 
1 Bed make no Remarks on the Points 
2200 bene te is Caſe, they are ſo pd, 


3 je force of * fully, theo h brlelly 
wy in x; od Chit 70 ky 
e th Seid 1555 

11018 4 We wh 1 

occifion to cite tet wards, tht 


of add tie Abridgient 6 Ih is Cafe, . 
vert and epttmiended with a, cial Ne. 
by Brooke, WHU was Lorg 8 Of 
rhe Cbtnttbh 155 Atldet Ge ge 
2 Dit iti 22 a pd oe Erde, 
- 19H teu Par Han. VE que fit Laß. 
fer: 2 Je Party ſera 1 5 hi pour ceo' 
T 00 E. A. ve ee, Pour bo alfant l. 
Sw" 4 Roy Hen, VI. quod nord, 4 vide 
225 1220 00 727% bre um Regit poet 
4 22 7575 2 us Regis Fomment, que i 1 
; fieber. INTE 1111 7 
he Tea? 0k, as 1 flid, eſpettally thofe” 
of e He V. and Ben che VII. 2. 
bound With Cafes wherein de üben ity or 
Riv nge + fatto; ( Fw the VI. and Richard, 
III. in F fully acknowledged: 
You may ig the Grants" deed ſometimes 
DifputeJ — — n it is in ſuch r as 
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that then "Authotit D 93, * tithe fully 


acknowledg ed. T who. would ſet afide. 
any of halt Grants, fil poſe” ſome.” Ri ght 
f was chimed by 101 ba — HE them, (a8 
of Richard the IIl's for 0 {aid not 
pretend, no not in Henn 155 e Courts 
where they mi ght {fel 5 ave done it, if it 
had been 400 they did not pretend, 1 fay,. 
that Rir har had =: the Regal Authorit) — 
and conſtqu ently his 5 were void: 
they either Wide rl tions to ſome te al. 
Defects in the form of the Grant; or pleaded » 
that ſuch à tlling did not paſs in the Grafit; 
or that King 5 bard the IH. was deceived” 
in granting I Rherfion! wes ſen there was n 
Reverfion, Ba may be bi in the Abet of 
Tripkeſbinny's Cale In Mört, the ig age" — : 
other Ex xceptions, but fuch 48 they 
made to tlie Grants of Hen i VIE: ey bis 
| own Courts, But ify Ou 14900 be 7 
I g bien f the Lal Athoriry eee 
4. facto, and as Valli of his Acts, 1 5 
commend tb your peruſa ſome of ic Ca- 
ſes in the Tear Books, which will give you 
a elearet Idea of it, than you cad receive 
by any ſkort Accounts or Citations from them. 
- 3dly. As alt theſe Judicial Proceedings in 
the Tear Books are agreeable to that Maxin 
ne 
tow I. l f. L Tewkifoury s Caſe: De 7. erm. 7 rin. 77 
Y "EC x 2 


they 


20 1 | 
of the Law of England; That the Crown 
takes away all manner of defefts and fioge 
in Blood, which is, I think, Deciſive for th 
Authority of the King in Poſſeſſion : So the 
Authority of this Maxim it ſelf, is very con- 
ſpicuous in the ſame. Books, where we read 
that all the Judges of the Realm, when they 
were ſolemnly conſulted by the King in Par- 
liament about the Attainder of Henry the 
VII. unanimouſly deliver'd it for Law, That 
the, King is a Perſon. able and diſcharged 
from any Atteinder Eo facto that he takes 
upan him the Government and is. Ning; and 
alledged. for a Precedent: Henry the Vhs hol. 
ding a. Parliament. in his ee not- 
7795557 be was. attainted,. and that E 
facto that he aſſumed the Regal Dignity aud 
was King, all was void, and there was no need. 
of any Ad to reverſe bis Attainder. D. Term. 

It is, to be obſerved, that according to the 
Opinion of all theſe Judges, whoſe Judgments, 
eſpecially when, Unanumous, as in. this, Cafe | 
were, make part of the Common Law 
of the Realm, this Maxim is not to be Re- 
ſtrained to thoſe Kings, who come to the 
Crown by Proximity of Blood, as ſome have 
imagined, but is to be Extended to all Kings 
in Poſſeſſion, particularly to ſuch who come 
to the Crown: as Henry the VII. mak” 

. a, | the 
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the VI. did in his Readeption, ſince to 
the former, the Judges appli this Maxim, 
and make the latter, a Precedent of it. 

The laſt Obſervation I ſhall make from the 
Tear Books is, that by the Common Law of 
this Realm, Kings de faflo are Legiſlators, 
or are veſted with the Leviſlative Autho- 
rity, For in the Year Books of Edward the 


IV. the Statutes of the Lancaſtrian Kings; 


and in thoſe of - Howy'the VII. the Ads of 
Parliament made by Richard III. are plea- 
ded as Statutes of the Realm of equal Force 
and Validity, with thoſe made by Edward 
the W. and Henry the VII. themſelves. 

+ In the 3d Year of Edward the IV. In 
the Common Pleas on another Day the Writ of 
forcible Entry ſued upon the Statute of the 
8h Tear 0 75 Henry the Vb. was now rebear- 
ſed. And the Writ was after this manner 
rebearſing the Statute, e in the Sta- 
ture of our Lord Henry late King in the 8rb 
Tear of his Reign, Ordaining, &c. 

* 1 the 10th Tear of Henr the VII. And 
the A Attorney ſaid, ther a wan 


7 Anno III. Edward tbe IV. f. 24, En le commen bank a auter 
iT le bre de forcible e eparg 7775 he for te le ſtatute de anno 8 Henry | 

* reherce a ore. t en maner tiel rehercs = 

ent | 1 quare 905. in yn 58 H. nuper Reg · Ac. 

VUL. © Minant. &c. 

b. Term. Trin. an. to. Henry VII. f. 26, Et le *attourney le 

Roy did que WO Valuntarye fnable fuit Enguirable devant Ju- 

C3 Heape 
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Eſcape fnable, was Enguirable by the Fur 
Ws of Peace, by a new ASME in. the time 
0 1 Richard th= III. 

e 11th Tear of Henry the VIL + Nora 
is it was beld i zn the Ling s Bench, that it 
4 Man bas —.— E 1. ts 4 by the ha 
tute nf. Wark am. 115 7 4 : 
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The Sovereign Authori particularly the Le- 
e 87576 7 er or the time 
Being, and their Two Howſes of Parlia- 
ment, e 1 A. Aber Law 
of this Ream, -. 


Aving weün Wr FY Nabinstlo of 
Kings de facto is own'd to be good at 
-mmon'Law, own'd i in the Courts of ſuc- 
2 Kings de jure, whoſe Rivals they 
were, I need not proceed to any more of their 


Pie hs 1 bee par un Novel Sha, 4 d le By Hehe, 
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Acts; for when This, which is the higheſt 
Act of Government, is valid, none of the | | 
reſt. 'of their Regal Ads. can ' reaſonably be 
I 
d 


12 55 Term, Mich: un TE Henry VII. fol. 2. Nota quod fuit 
97 in ban 47 He q Ker ad ef que eft bone par 
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edt, Nt, de fatto, as well by Statftte, 
| Law, as Common Eaw, have the Legiſlative, 
Power of this Realm * This Argument will 


munity : The Legiſlative Power: being in all 
preme Power (in a Monarchy to the Regal 


Judah, nor. a Law-giver from berween bis: 
Het zill Shiloh come, are, as Biſhop Sander- 


— 


ſt egal Dignity; the Scepter being the known | 


py * 


or any of their Progenitors of Undoubted 


C24 J 
To this it has been Objected. That a King 
de facto, as Richard the Its AA are Le: 
gal, not * the Authority of thoſe that made 
cbem, but by the Allowance of ſubſequent Go- 
vernments,”  Lawful Kings and. Parliaments, 
by reciting them in their Statutes, and ſuffe- 
ring them to be pleaded in Weſtminſter-hall, 
babe given them the Strength 'o of Immemarial 
Cuſtom and Common Law, Kings de Jure 
D that Richard's 425 pDould pa 
7 J. 
f As this Hypotheſis is not ſuppor orted by 
any Authority; ſa it ſeems to be a 41 
to dur Conſtitution; Inconſi ent with. it ſelf; 
contrary to fact; and i is entirely confined by 
theſe Recirals th i hes, 1 
It is a Stranger to our Conftitution, in 
which Cuſtoms are ſometimes by Acts of 
Parliament turn'd into Statute Law; but 
not Statutes, into Common Law or Cuſtom, 
It ſeems to be Inconſiſtent with it ſelf, 
| fa if Kings de jure, by Reciting the Statutes 
of Kings de facto, and ſuffering them to he 
pleaded, gave them their Authority; z then i it 
is not true, that they en es their Autho⸗ 
rity from Immemorial Cuſtom, - And if they 
acquired their Strength by mmer; orial Cu- 
ſtom, then they had it not 3 th HIT 
ang Allowance of theſe n 


ö 1 # — SY N 
"= x , ; . — 119011 by 


Bain, 


Aube from the Recital of de jure Kings 


ab initio was no Statute of the Realm; nor 
will the allowance of Lawful Kings, or their 
being willing that Richard's: As ſbould paſs 


for Laws ;; 


Statutes fue ct they muſt be enacted in 
4 Parliameutary way before they can be ſuch. 


pleaded in Meſtminſter- hall, not as Iumema - 


C23) 
Again, That thi did not receive their 


is evident, in that thoſe Statutes of Kings 
de facto, which are not cited by them, are 
of equal Force with thoſe that _ IE 
ps c) if they, had received their Authority 
by the Strength of immemorial Cuſtom, they 
would not have been in Force till after a long 
tract of time, and yet it is certain they were 
pleaded as Laws in force, ſome of them in a 
= time after. they were made, and others 
a long time within the Memory of Man. 
But in truth; the longeſt Tract 3 — 
not make that a Sratute of the Realm. —_ 


; make them ſo if they were not 


It is cootrary to fact; for as the Laws we 
are ſpeaking of have deen in Force ever ſince 
they were enacted, ſo they have always been 


rial Cuſtoms, but as Statutes of the Realm, 
and been conſtantly cited in all our Acts of 
Parliament, not as Common Law, but as Sta- 
tutes of the Kingdom, made by ſuch Kings in 
their "ror 2 holden at 


Nminſt er, ot 


W in ſuch a eat af their Reigns: 


Whereas 


\ 
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Whereas when they recite any part of the 
Common Law they recite it in a very diffe- 
rent manner as the 27 of Herirythe VIII. Ch. 
ro: Whereas' by the Common Tits "of hag 
Realm, Lands, *Tenements,'\&c;- '\ 

Bot nothing more effectuall 38 this, 
Notion of theſe'L;aws rock nl their Authö“ 
rity from being Recited than à View of fome 
of theſe Recitals themſelves, dee ye wi 
we: ſhall but talk without Book. | Now t 
Manner in which they are Retited evidently: 
ſhews, that thoſe Kings and Pär liaments did 
not Recire chem te make them Laws, or ro 
Confirm them}! but becauſe they wers Laut 
aleadyiin force, ald for no othet*fealoh © 

1 of Henry MII VII 3. Nepeste | part of 
the of Ric hard the III en. . which LA 
given Power to ons Juſtice/#f the Peace tb 
admit Priſoners to Bail, in tlieſe Words. V bers 
in the Parliament bolden 4b Weſtminſter the” 
_ firſt Tear of Richard, are in dech und not o of 

right, Ling 0 England the 'Thitd „It war 
Ordained, and Euatted, among orbe · divert 
Adr, that, &. Acherefore ub Mig, with 
tlie Adbice and Aſem bf tb Hora: ricuul 
and Temporul, and ut the(Pritjer of the Com. 
Mons in — preſent Purliament u Msrb led, 
That the gfore rid Act giving & and 
Power: in the \Premiſſes, to am Fuſtice' 5 
Peace by himſelf -beji in char behalf, utterly * 
2915 an 


TT. 
gnd of none effett, 2 Authority of this N. 
Parliament. | 

We may tonne obſerve firſt, that tho Wi. 
chard is (tiled in deed, and not of right King 
of England, yet they acknowledge that he 
Enacted Laws, and that his Acts of Parliament 
gave Authority and Power in the Premiſſes. 

2Iy, That notwithſtanding there were 
ſome Abuſes committed under colour of 
this Law, as Henry the VIIth's Statute 
Recites, yet the Abuſes could not be Re- 
dreſſed, nor the Law annulled, but by a like 
Authority of King Henry 1 VII. a his 
Parliament. 

Thirdly, That ſo much al Richard's Sta. 
tute, as was not Repealed, continued 1 in its 
Original Nr. 

21. of Henry the VIIL. c. 16. Anna A 
liens occupying their Trades, without pay- 
ing like Charges with others in theſe Words, 
where notwithſtanding many good and neceſſa- 
| ry Statutes and Acts of Parliament have. been 
| publiſbed, ordained, and made, and eſpecially 
| one in the firſt Tear of King Richard the III. 
| and the other being made in the firſt:Year of 

the Reign of our deareſt-Father of Noble Me- 
mory, late King of this Realm, and in the 14th 
and 15th year of our own Reign concerning 
Strangers, anten the 5 Strangers and 

f Kr 
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Antificers notbing dreading the ſaid Statutes 
ne the Penalties therein contained, &c. | 
Doth Henry rhe VIII. make; the leaſt 
Difference in the manner of citing the Sta- 
tutes made by King Richard, and thoſe 
made by his Father and Himſelf ? If we 
can believe he cited his Father's and his 
own Laws, in order to confirm them, we 
may then believe he cited Richard's for 
the ſame purpoſe. But if he cited his 
Father's and his own, becauſe they were 
in Force already, he alledged Richard's for 
the ſame Reaſon. 10 © 
28 of Henry the VIII. Ch. 14. Enforces 
a Statute of King Richard the III. againſt 
fome : Abuſes. Whereas in the Parliament 
bolden at Weſtminſter, in the firſt Tear of 
the Reign of King Richard the III. among | 
other things it was eſtabliſh*d and enacted, that 
Kc. Nevertheleſs great Deceit is daily uſed in 
felling of Wines and Oyls. For Remedy 
whereof, it is enacted by the Authority of 
thic preſent Parliament, t bat #he ſaid Statute | 
and all other Statutes made for true gau- 
ging and meaſuring of Wine, &c. Which Sta- 
rutes before this time be not repeal'd, or ex- 
pir d, ſball ſtand in their Strength and Virtue, 
and be put in due Execution according to their 
Tenor and Effeds in every Behalf. 
We may obſerve this Act of King E 
| EL; the 


c 294. : 
, the VIII. declares, that this Statute of 
Richard, as well as thoſe other Statutes 
(> King Edward the III. G. referr'd to, 1 Was 
a- not before this time repealed, nor expired, 
ſe Nwbich Words plainly ſignify, that it was in 
ve Force before this time, and therefore did not 
is receive its Fare from this Recital. 
2 Nor ſecondly, could it receive its Tena 
or from Cuſtom, for the Abuſes it ſeems were 
is fo great, that Cuſtam was rather W tha 
re ¶ Statute than for it. #7 
or Thirdly, The A& expreſly. fs, this Sea 
tute of Richard; as — eur others; ſhalt 
ſtand in their Strength and Virtue, which is 
as much as ta ſay, that they had an Originet: 
Strength and Focus of — own, derived: 
from their proper Legiſlators, and nnn 
y or from-this Cation. Aa $4 _ 
32 of Henry r * 16. 4 A 
our moſt Sovereign Lord calling to bis e 
Remembrance: the infinite: Number of Strang 
and Aliens. Remembring alſo the 2 f 
e Act, and good Eſtatutes how been heretofore 
made, as well by bis own moſt noble Progeni-+- 
tors, as by his own moſt Royal Moyes for 
= Reformation of the ſame in ſundty and divers 
„Parliament, that is, viz. firſt, in thei firſt! 
Tear of the Reign: of King Richard the III. 
where it was enacted that, &c. and whereas 
aiſo in the 14th and _ Tears of the Ræigu 


of 
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of our Sovereign Lord as King that 1 now ith 
| ir was enacted that, e. 

14 of Car. the II. Ch. 13. Agiitiſt the Im- 
portation of foreign Manufactures, contr. 
(faith the Act) to ſeæveral Statutes made in 
the firſt Tear of King Richard the III. in the 
third Tear of B Ed ward the IV. in the 19. 
Tear of King Henry the VIII. and in the 5th 
Tear of Queen Elizabeth. Here we ſee King 
Richard's Laws put in the fame Rank, and 
acknowledged by Two Kings de jure, King 
Henry the VIII. and King Charles the IT. to 
be of the ſame Authority with their own; atid 
— — Mani fa — King Richa#d's Laws 

gr /the — Authority,” '-and- 
—— they ae Authority 2 That 
bis:Laws are'!alledged in order to be made 
Laws, and theirs becauſe they are Laws al. 
ready ? Which is to make the ſame Words, 
pronounced at the ſame time, and in the ſame 
Reſpect, to intend the moſt different things 
in the World, when there is no reaſon to be 
given, why any of thoſe Laws were cited at 
all, but becauſe they were Laws in oe an- 
tecedent to that Citation. 

The Objector confin'd us to to Richard the 
IIrs Laus, becauſe of all our Kings, he'll 
give up none but him for a King de facto. 
However, we may obſerve, that altho' EA. 
— the IV. cites the Statutes of Hen . 


631 J 
1 IV. V FI VI. under the Tit les of Kings iu⸗ 
; deed, an tf e At the ſame timer 


1 15 OWNS hem to be Legiſlators, andi their 
7 Laps, of ꝛegual Force and. Authority 
0 178 the Whos any! af Wenn or 
his own." 7 FERN IG? 6; Av yo, oh 
- 1 er of; Ae the 1. Ch. 2. Re- 
5 dich a large a Statute made the gth of Hen. 
wm 1 the, V. for the Protection of all iPerfons,' 
that ſhould go with the ſaid King into Hanse, 

or were there in his Service, from being non · 
ſuited. at the Aſſes, &c. (Whilſt they were 
7 5 Act was to continue till the 
felt Þ andere Falter the King s Return into: 
Engla al; Af this Recital. King Edward 
the IV. and hig! Fliament enact, that che: 


of ane Oren h Pratection ſball be obſervedy, 
M 4 be A uugilalle eee "Perſons; 


that d al into France with, as it 
2 8 Ys which did paſs over abe 

late King Henry the V. 

nd chat all fn Pens 45 hall noxw pafs auer 
be pena; our Sovereign Lord _ Ang, 

ve and enjey in evet point, all manner. 

of ee, Pr the: "ſaid — to paſſing 
ver the, Seas, with the. ſaid late King bad, 

| 275 baue bad, bad, and wake had, 55 the 


Statue. a 
4150 0 of. x? PRA the V. bi at ho ö 
next. Parliament that was holden after his 
Return, 


C 32 J 
Return, and therefore could not detive its 
_— from immemoriat Cuſtom. And as 
t expired long before this Recital of it by 
| Birma the IV. it could not receive from the 
Recital that Force, which expired before the 
Recital, and yet Edward IV. declares the 
validity of m Statute during the time for 
which it was made, to be equal to this made 
by himſelf, and challenges no more: Autho- 
rity” for- his own'Law, than he acknow ledzer : 
hn had. 1 15 
Had Kings FIGS Dicks , 7 ector, de. 
clar d explicite hh, that æ King de facto ha 
rde ſame” Leg Author wird Them: | 
| many Kings de * — Kings 45 fil 
Sog under the fame Characters of Exyitlators i 
wirh" themſelves; and their Progettitors:; ac- 
knowledging Their Statutes when' they cite 
them to be of ce of mer Ff. with theit - 
Own. or with thoſe of their Ph 
in Prarh and Eh the ſame. W 
it ſnhould be nh by 1h 
Statute laſt cited, that Henꝶ the V. was, by 
the Srmiſſton of the Houfe"'of Fork, a King 
de jure, — will not affect the Argument; 3 
becauſe he was not ſu in the Opinion of the 
Legiſlator Edward the IV. who calls him a 
N in | deed and not of right, at the fame 
TAN TS 


te 


hne, that he fo fully afſerts his Legiſlative 
45 Power, as to make his Own but equal to it. 


Inſtances might be given of Stathtes made 
by Kings de jure, in matters of the greateſt 


le Importance to Government, and where the 


Prerogative has been concerned, that have 
been afterwards Repealed by Kings de facto, 
and have ſtood Repealed ever ſince; and no 
Aus bority leſs, than that which made, can Re- 
veal a Law. Thus the whole Parliament 
golden 21. of Richard the II. is Repealed 
of Henry. the IV. Ch. 3. Thus the Statute 
ff Richard the II. hh, had multiplyed _= 
cinds of Treaſon ſtands Repealed by t 
1 of Heney the IV. Cli. 10. which has How 
ed Treaſons to the old Standard of the - 
2's of Edward the III. 

Inſtances might be given of Kon made by 
Kings de facto in favour of the Subject, which 


eit pate afterwards been intrenched of by the 


Prerogative of a King de jure, which In- 
renchment hath been declared by a King and 
Parliament de jure, to be againſt thoſe! Laws 
nd Statutes of the Realm. So far is the 
il of a King- de jure, or Cuſtom from gi- 
ing ſuch Laws their Authority, that the 
wards: and Proceedings . ne de jure, 
ith ſome Cuſtom on his fide, were not able 


to W thoſe E. ber have been de- 
D I clared 


. | 
clared Wegal, when ek have been pany 
to them. 

How bye it to give an Hi Noricailolun 
of the Legiſlative Authority of our Kings, 
that have reign'd without an Hereditary II 

tle? Were not William the I. and Henry the 

ec. famous Legiſlators, and yet not Heß 
 reditary Kings? No more was Henry the Il 
himſelf, when he granted the great Charter in 
the ↄth Vear of his Reign. And therefore — : 
the Objector would give che — Guſt | 
de facto, be Force of 'immemorial A 
which we ſee is not true in Fact; 
not be much more truly affirmed, . thi 
Legiſlative Authority of Kings de facto ha 
the Preſcription of many Ages, * been eve 
acknowledged in this Realm, thro* all th 
Succeſſions of our Kings and 'C Queens, an 
(thro? all the Revolutions of Government, no 
only ſince the Norman, but in the Sax 
times alſoꝰ As appears from other Inftances, i 
well as the Authority of Edward the 'Confi 
Jors Laus, which were held almoſt ſacret 
tho” he was no more than a de facto King, il 
that the Authority of ſuch Kings is'own'd 1 

our Conſtitution, and woven into it long 
fore the Statute of the 11 of Henry the Vil 
As to the Allowance'which he conceive 
was given to Richard's Laws, becauſe rb 
was no Claim ſet up-againſt him. It may 
anſwerel 


inſwered, if he means an Allowance that gave 
Authority to Richard's Laws, it is pure Ima- 


un WW ination, as appears from what, bath been al- 
5 ready faid, _ Secondly, A Nonclaim makes 
7 ws 2 


po great difference in bas cole as mult be 
pwn'd by the OhjeFor himſelf, who hat 

given bim up. for a de facto Man in the worſt 
ene; and worſe than that, a Claim fer up 
er ung gainſt him, would not have made him. And 


* 


heißet thirdly, this Nonclaim ſeems to be a 
ie Aiſtake, for on the one fide Henry the VII. 
omi hen Earl of Richmond, put upa Claim againſt 
1 | im, 28 appears from 1 Henry the VII. ch. 6. | 
tun Raſtal's Collections, and when he prevai- 
ed againſt Richard in the purſuit of his Claim, 
evade yet acknowledged the Authority of his 
| thianquiſh'd Rival's Laws; and on the other 


anlide Edward the IVrh's Daughters fled to San- 
Wuiry, to ſecure their Titles and their Lives. 
ax come now to the Attainders, upon which 


es, wonder this Gentleman lays ſo great a Streſs; 
mje/Wnce he cannot believe thoſe Attainders, either 
ere iade or proved the Perſons Attainted not to 
g, Wave been Kings and Legiſlators, whilſt they 
d VilWxerciſed the Regal Power, when the Inſtances 
g be himſelf gives of the mutual Attainders of 
VI the VI. and Edward IV. prove the con- 
dencgrary. For notwithſtanding. the firſt Artain- 
thenſger of Heriry the VI. I know, he acknowledges 
ay „ im to be a King and a Law - giver, and Edward 
ere e D 2 e 
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the IV. to have been the ſame in his Turn, 
notwithſtanding the Attainder, that afterward, 
paſſed againſt him by Henry the VI. And 
the ſecond Actainder of ep the VI. by 
Edward IV. proves no more than the firſt, * 
leaves the Cauſe entire to be examined by the 
Merits of it. Not to mention, that Eun 
the IVth's Attainders of Henry the VI. were 
reverſed and annulled, and Henry the VIth'; 
+ Title reſtored by Act of Parliament in the 
firſt Parliament of King Henry the VII 
However, he that owns Henry the VI. and 
Edward the IV. to have been Kings and Le. 
giſlators, maugre thoſe ſubſequent Attaindets 
has no reaſon to draw fuch a conſequence, 2 
he doth from their Language and Expreſſions 
which as well as ſome of the Atrainden 
themſelves, feem to be Stretches beyonl 
Law, in the Heat of the. Victor's Rag 
againſt his Rival, and are no more to b 
drawn into Conſequence or Argument, that 
ſome of the Executions on the Scaffold with 
out Proceſs or Form of Law, in the Blood 
Conteſt between thoſe Two Houſes, 
And altho* Henry the VII. as the Obje& 
ſays, in his Actainder of Richard the III. cal 
led _ ud Duke 2 Gloceſter. 2 1s certain 


I'S — 2 


_— 


8 1 Hen. 71. 16. Entituled Reftitutio N, Heme fax 
the unprinted n 7 wat f | 


— 


1 
n his ſedater Acts, and after this Attainder, 
e always gives him the Regal Title, ſtiling 


Turn, 
Wards 


And iim Richard late in deed, and not of right, 
. bye of England; and all ſucceeding Kings 
t, anden their Acts conſtantly give him the Title of 
the Ning of England, without that or any Abate- 
wwarlWnent: Nay, in Henry the VIIth's Courts of 
wereudicature, as appears from the Caſes I have 
Ith ited above, and from a great many more I 
n the ould produce, He. is ſtiled King, Richard 
VII he III. without that Addition. : 
. and is certain farther, that the Atrainilers of 
1 L heir Perſons did not Aiſanul their Laws 
1dersMwhich Two Thivgs the Objector ſeems to 
de, Monfound) for Edward the IV. owns the Au- 
ſſions 


hority of Henry the VIths Laws, aotwith- 
nden tanding his felt and ſecond Attainder ; and 
yoo likewiſe would the Authority of thoſe Laws, 
a" bich Henry the VI. made on his Readeption 
to pf the Regal Dignity, have been owned, if they 
rhaWad not been repealed by Edward. the =>. +. 
withW'or theſe Statutes made in the 49 of Henry. 
loodWhe VI. did not fink of themſelves, as ſome 
Wave imagined, and urged for an Argument; 


jeu hut were Repealed and Reverſed as my Lord 

I. ca Chief Juſtice Coke fays; for Edward the 

ertalW.Vch's Act dotli not declare them void, but 

CY rdgin and eſtabliſh them to be void, as may 
18 x ſect) in. . Colleckions. 


ſext: | 4 BY A a Kind DAG A" PET ES be ** ue. 


1 . This 


* en[eſcheker chamber i. die Termini par le Command le RoyCommint- 
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This is a ſufficient Anſwer to the: Argu- 
ment againſt King Richard's Legiſlative Pov. 
er, drawn from his Ponkimors Attainder, 
and the Language of it, and which without 
this Anſwer 0 ld have been no Confutation MR 
of thoſe undeniable Proofs that have been n 
given of his Legiſlative Authority, from thee 
Acknowledgment of Legiſlators, whom the 
jector owns for ſuch. To which may be 
11 two famous instances more, wherein 

e Validity of King Richard's Laws was 
own'd in a. moſt folemn manner by King 
Henry the VII. and that very Parliament tha 
attainted him, as well as by all the Judges of 
the King! om. Of which we haye this ac- 
count in the Lear Books. 

The firſt is the Method that wis taken by 
the Advice of all the Judges, for the Reyer- 
ſing Richard's Ad of Parliament that had 
b.ſtardized Edward the IVth's Children. 
F In Hilary Term in the firft Year of Hen. 

ry the VII. AI the Judges in the Exchequer 
Chamber on the firſt day of the Term, by the 
2 ing's Command, aſc about. the Rever- 

Bet the Bill 70 A& that baſtardized ihe 

Chi 8 7 Ci ing e 4 hes Ft 1 0 Rug 
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Font ren reverſel delbil 1 ae on * les enfane le __ a+ 
| 9 el 


* 
2 


beth bis Wife : * 5 bis direction becqule, 
rbe Bill and Act mas ſo falſe and ſcanda lous, 
bat they would not haue the Acre, nor the 
elt of the Matter recited, but only that. 
richard late Duke of Gloceſter, and after- 


en pnards in fact, and nat of right, King, of En- 
hi bland, cauſed a. falſe and ſeditibus eo be- 
he preſented | to him, which begins tbus. Plea- 
be erb it your Highneſs to conſider theſe Articles 


enſuing, .&C. without reciting. more, which Bill 
efierwards in bis Parliament holden at Weſt- 


The King, at the. ſpecial. Requeſt and Prayer 
of bis Lords Meat and Tee and The. 
Commons. of this preſent Parliament aſſembled, 
and. by: the Authority of: the ſame, that the 
aid Bill Ad and Record be annulled and ut- 
terly deſironed, and tbat it be ordained bythe. 
ame Authority, that the, ſame Ac and e 
be taken out of the Roll of Parliament, and be 
cancelled and burnt, and be put in n perpetual 
Whliviot, and alſo" the ſuid Bill with-all the 
1 8 &c. * Note that the Record could 


1 : $4 "4 - 4 hy . 
ch 2 my 8 2 * Ar 8 2 r * — — 
—— — — nnr C 


& Elefabeth ſon feme. El pri 9027 on direct ion our e. £60 que 

le bi & Had Ae ee que ils uc voil reher 
le matter ne Jeſfeſt del matter mes. tant ſolement que Ric j 4 
Date de Glouceſter & puis wy & new en droit roy dengle 
tene fiſt un falx & F ill pur eff eſte mis a tu que Com. 

Wer WE Pleafeth e. 

— em 5 pitiſſoit eſtre pris hu 41 ond fans ad de 
N & Jeopordie de eua que au les recordes 
D 4 noc 


minſter was confirmed and audtoriſed, &c. 


- — A. 
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not be taken off the Roll, Unken an AS of 
Parliament for the Indemnity of thoſe who 
bad the'Records'in their keeping; hut after. 
wards all Was en by Aut bority of Par- 
liament. 

The Second is the Order that was taken 
for Reverſing the Acts of Atrainder paſſed by 
W the! III. . Wag 8 nn 

"+ In Wl bakes En in 1 1 I Tear -of Hen 
ry the VII. a Queſtion was put to the Judges 
| ber Order (ball be taken in this Parliament 
10 Repeal certain Attainders, foraſmuch as 
ſeveral Members of Parliament were attain: 
ted. Memorandum, that on the firſt day of 
the Parliament. of King Henry the VII. viz. 
on the 7th of November, in the firſt Tear of 
his Reign, the Judges in the Chamber, call'd 
the aa, Chamber, en e "I 


r * * "94 * — 


r 7 NN EFW * 


| en aki ann gue fe aer puis toutes value, ap 
225 auc origie A FE } 


+ D: Termin . * Henrici 1 2n 


| Un queſtion, fuit move des Tuftices quel Ordre ſera 
ce ceo Parlement. de proceder 25 FR, certein attein- 


| ders. Entaunt que Pluſours que . — le Parlia- 
ment fueront atteintes, Memorandum quod k. dis 
Parliamenti regis H. VII. videlicet 7. die lovembris 
anno regni ſui 1. Juſticiarii in Camera vocata l 
Eſcheker chamber — 7⁴⁰⁶ toutes Con: 2 
| those 


„ T. ⅛ ——i ! oe .at: vw fas. 


Fa 
| thoſe Perſons! who were attainted and. were 
choſen” Knights of” the Shires, or © Citizens, 
or Burgeſſes to this Pay liament, tbat this 4 
of Attainder ſpall be firſt re pealed; and unnul. 
led; and that the 2 Perſont them 
ſelves ſhall not be in Parliument at the R.. 
verſal of the Ad, and fortbwith, when the 

Ade f Attainder againſt them ſhall be reOer-" 
ſed and annulled, 2 all and euery one of 
them, that is 30 "ſay; the Lordi and C a" 
mons ſball come "and" take their Places, and 
then proceed legally,” and as legal Perſons, 
For thoſe that are attainted, cannot be le- 
gal Fudges. And then a Queſtio ue ſtion was pur, 


fl 12b2t ſball be ſaid for the King — „ Jince 
" b 15 & A pos 1 55 and after, conſu king to- 
0 0 e Sd Hütter wad. 
4 _ — * — . — E 


fucront at reintes E fueront nomes chevaliers tes con 
ties ou citizens au Burgeſis @ ceo Parlement que ceo 
u# de atteinder ſerra primes revoke er .adnnae.' Er. 
eur meſmes atteintes ne ſerrount em ie Parlement 
„* ever ſell) de Lad, & tantoſ "come les ates de at- 
II. reinder vers eur furront reverſts & adnulles que 
enx toutes & ecbeſtun ds eux ceſt aſſaver Seignours c. 
comeynes viendrount en leur lieus & ee . proce-. 
dount loialement & per logals parſoms; quay il neſt cow 
venient que ceu ue ſount atteintes ſerront loiales 
juger; Et be. Fail move un Queſtion "que ſerra 
iir pour le Roy m DNN ces 4 W I arttint, « * 
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gether hey all agreed, that tbe King is | 
erſon. able and Giftharg'd of any 3 
eo facto, that be tales the Regal Dignity up- 
en bim, and is Ling. Townſend ſaid that 
Henry the. VI. upon. bis. Readeption, 
bels his Par Jament ,notwithſlanding be was at- 
tainted, and the Attainder not reverſed, And 
the other Judges ſaid, that he mas not artain- 
ted, hut, diſabled. from his Crown, Kingdom, 
Dignity, Lands and Tenements: and ſaid, that 
ed facto, that be aſſumed thæ Regal Dignity and 
wes King, allthis was, void. Aud ſo in this 
Caſe the King, can Enable himſelf, and wade no 
need of any Ae moe: aw Aran 
23nd er eK a 
Hees Acts of Weener mile dy" B. 
chard, which the — will eaſily grant 
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Caſe 
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it 72 Heeg cun attei 

7-1 que. #prififur ln Tregy Gef Rey! Darn. 
Ait que" le Roy HH. VI. en ſam readeption ſeignoit ſon Ml | 
Porlemens, &*uncare il fuit atteint c ne fuit reverſe. Bl | 
Es les autres juſtices. diſoieut que il ne fuit atteint mes o 
diſable de ſos Corum reigin dignite teres Or tenements, Bi \ 
& diſoient que eo facto que il priſt my lay Je royal t 
IT il eſte Roy > ae ceo ae % Re — 1 

Roy meſme En ne un -- 
45 4 le eit de ſon Atieinder. _ R 


that 
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that Henry the VII. was not willing ſhould paſe- 
for Lars; and yet the Validity of theſe Acte 
was acknowledged, not only <4 all the Judges. 
of the Realm, but alſo by = King and Parlia- 


ment, who accordingly. paſſed an Act to re- 


verſe them, before the Perſons attainted could. 
fit in Parliament. 4} 
Theſe Ads, of Attainder ſubjected che per- 
ſons attainted, to the Penalties of ay a — 
ſon, tho that Treaſon was nothin ing bas 
ſpiring, or bearing Arms againſt the neKing, 
when in Poſſeſſion, for the Service of the 
King, who was now on the Throne: And 
yet the Judges, who had the Adminiſtration 


of the Laws, under the preſent King, were 


ſo far from acquitting them of this Treaſon, 
that they declar'd they were not legal Perſons, 
and therefore ſubje& to the Penalties of 1 it, | 


till a new Lam was made to relieve them. 


Had King Henry the VII. and his Paclis- 
ment, had the ſame Notion of a King de fa. 
ds Ads, which this Gentleman hath, they 
would never have put the Queſtion to the 
Judges, V hat Methed ſhould. be taten in Par- 
liament to reverſe Ric hard's Acta of. PAttainder 5. 


| or had the Judges known any thing of this 


Notion, and been perſwaded it was Lau, 
they would have N in this Gentle- 
—— Language, that Richard was not le 
19 but only} whe of Gloceſter, that be had 


no 


04 J 
be to „ge out Writs for Elections, and 
 by\ conſequence the Two Houſes being illegally. 
convened, could have no Aithority to vote 
and paſs Bills; and having not the Legiſlative” 
Autboriiy, their e of Attainder, as well as 
all them other Act, were fo many Nullities.' 
That to repeal them, and for 'the Perſons at- 
tainted not to take their Places in Parliament, 
till:ehieir Attainders were repealed, would be 
to acknowledge the Falidiy © of his Acts and 
his Legiſlative Authority. 

And truly, conſidering how lots Richard | 
had rendred himſelf to the whole Nation; 
to the Friends of the Houſe of York, as well as 
to thoſe of the Houſe of Laneafter, and what 
a, mortal Hatred Henry the VII. bore to him, 
and his Memory; conſidering he was now 
ſafe in his Grave without Poſterity, or Friend 
left behind him to revenge his Quarrel; and 
confidering the very Reverſal of theſe Attain- 
ders, Was. as my Lord Bacon obſerves in his 

of Henry VII. 4 tacit Reflection 
onthe K ing r Party, the Judges were, with- 
out doubt, well enough diſpoſed to have gi- 
ven, and the King and Parliament to have 
received ſuch an "Anſwer, if the Conſtiturton 
would have bern it; nay, they could have 
given no other, if they had Bad the ſame 
Notion of the 1 0 0 which this Gen- 


r hath. 
But 


Sl. - | 
2 But how different is the Anſwer * . 10 al 
they gave? An;4n/wer which expreſly and 
fully own'd the Validiiy of King Richard's 
Laws, and his Legiſlative Power, vig. That 
the Adds of Attainder, paſs'd in King Richard's | 
Parliament, muſt be repealed by King Henry _ 
the 7th's Parliament ; and that not eæ ah 


4 N 


dante Cauteld, hut becauſe the Perſons attain- 


| ted by King Ric bard were not legal Perſons, | 


nar could ſit in Parliament, until. their Attain- 


* 
% 


ders, were reverſed. And there can be no 
xeaſon given for this unanimous. Reſolution 
of all ie Judges of the Kingdom, and of the 
Proceedings of the Ling and Parliament, per- 
fefly agreeable to it, but that they. all knew, 
the Conſtitution required it. 


% 4 


The Reſolution of the Judges is as remar- 
kable upon the other Queſtion, that was put 
concerning the King himſelf, who was like- 
wiſe attainted: That the King,,is a. Herſos 
able and diſcharged of all dttainders and Diſ 
abilities ipſo fatta, that be aſſumed the Regal 
Dignity and was King. Of which need ſay no 
more hexe, having already made a rewark upon 
it, except it be that this Maxim of the La- 
has not only the Aurbarity of the Judges, 
but alſo of the King and Parliament, who 
proceeded agreeably to it, in not Reverſing the 
Attainder of the King, when they Reverſed 
thoſeof the Subjets: And by che way it furni- 
5 e Is anch, $39 OW $545» Pk 
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[46] 
ſhes us with'a few Argument for the Legi 
Native Authority of the King for the tim 


rw 
| we ſee 0 the Repeal of the Add, 
which baſtardized Edward the IVth's Chil: 
ren, that Richard Acts affected thoſe, who 
Froximity of Blood, had a better Title to 
the Crown than himſelf. His Acts are owned 
to be valid againſt the Heirs of the Houſe of 
Tork, as well as that of Lancuſter; in ſhort, 
againſt every Perſon, but the Petfon who, 4 
„ he became fo, and t 
they were all ipſo fucto void. 
— had the Lady Elizabeth amel a 
Regal Dignity, „ inſtead of Henry the VII. this 
AG of Illegitimation; need not have been re- 
verſed, no more than Henry the VIIth's Ar- 
* 4 For as * hve ben 75 2 her I. 
imation Wo ve o facto void, 
n Fj 7 
Tmus the Act chat iliegitictatel Gen El. 
Saberb, was never reverſed, by Sit Nicholas 
Bacon, 'the Lord Keeper's Advice, founded on 
this antient Maxim of the Law, that the 
Ootem entirely takes away all manner of De: 
Feds, + as Cambien relares it in the h 
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. But beſides the Gonſequenee,' thut immedi- 
ately: follows from this Reſolution * of the 
Judges, and the” Parliament's Proceedings 
| thereupon, it furniſhes us with a new An- 
ſwer, to the Argument drawn from the Attain- 
ders paſs'd againſt Henry the VL and Rich- 
ard the III. for if an Antecedem Attainder will 
not affect the Prince attainted, in the Exer- 
ciſe of the Regal Power ſubſequent to it; then 
certainly a ſubſequent Poſthumous Attainder, | 
cannot affect a Prince's Pa Exerciſe 'of the 
ſame Segal Wr. Þ 1 ods e 

It may not be amiſs. here to take Notice 
of another Objection, which is; that theſe 
Princes ſometimes attainted ſome of the Les 
ders of the oppeſite Party, for adhering to 
their Rivals. But when they did this, their 
conſtant way of proceeding againſt ſuch Per- 
ſons was, by Attainders in Parliament e put 
fas, and not by Indictments in the ordinary 
Courſe of Proceedings; which ſhews, I chin, 
at the ſame time, that to ſerve the King in | 
Poſſeſſion. was not a fault, nor could" be pu- 
niſh'd as ſuch, by the Laws that were then 
„in Force. But to ſerve againſt bim, "was, iu. 
y ſomuch that 1 Henry the VI. ch. Gia Pardon | 
vas enacted in Parliament, toiindemilify thoſe, 

who fought: on His fide againſt RSchut Hl. 
1 Thoſe Who fought for the King for the 
time 1 wanted no Act of Parliament to 
t indem 


"IN £04] 
indemnify-'them, nor had they any. King 
_ oy VII. indeed to quiet their ** 
fſed a Pardon for them under the 
But thoſe who fought againſt the > 
in Poſſeſſion, tho' in Purſuit; of Henry the 
VIIth's Right, as it is worded in this Act, did 
not think themſelves ſafe, till they den their 
Pardon paſſed in Parliament for 1 > 1 B 105 
There is indeed no mention of Tieaſom 
in this Act of Pardons ;-no more is there in 
that of the 1 of Edward the III. or the 1 of 
Henry the IV. which were As paſled. for 
the Pardon of thoſe, who fought * Edward 
the III. againſt Edward the II. and for Hen 
the IV. — Richard the II. and ſeem to 
have been Precedents for this Act of Hen) 
the VII. However, we have ſeen, that the 
Perſons who were attainted of Treaſon] for 
joining with Henry the VII. againſt Ric hau 
the III. did, in the Opinion of all the Judges, 
remain under thoſe Convictions of Treaſon 
and. ſubject to the Penalties thereof, even af. 
ter Hemy the VII. was in Poſſeſſion,” till their Mir 
Attainders were reverſed by. n of av 
Parliament. 3 
But vow on the other Gai did tk 
King in Poſſeſſion, or his Parliament, or the 
Parties concerned, ever think an Act of Par- 
don was wanting for thoſe who fought for 


. 3 out of Poſſeſſion, what- » 
ſoevei 


* 4 


[4], | 
wer Title he "had, or pretended, to have 
Can there be one Inſtance, given. of Aid in 
ll our LE or eee 1 


1 r is : 7 x} * 
3 MN 4 vx 3 11 7 1 21 * wy 114 F: 3 
2 8 


3 4 Ws 
i756 $$; 4 * 84 


e 


; be Ay 1 Obj „ 55 5 the Legiliv 
Authority of vga e eee 


"IT 4) TE WW. 


N 
99 


* 


EN giflative Authority of Kiogs for the time 
Peing, from the 1 of Biward the IV. ch. 1. 
which declares what judicial Proceeding s of 
he Three Henries ſhould ſtand good. Erne 
beckion is, that ſome. Act. of Parliament, 
elating to the Town of Shrew ſbury; and to 
be founding of ſome religious Houſes, are ther- 
mfirmed; whence they infer, hat the reſt 
ere in the ſume Condition, and. wanted ihe 
te Confirmation, But ſince the numerous 
as of Parliament, that were made by thoſe 
ings during the Space of Threeſcore Years, 
ave been always held valid, tho' never con- 
md they ought to have made an Inference 


S. DBK KS SSA 


* rectly contrary; That thoſe A&s relating to 
ic Wrewo/bury, and ſome Religious Houſes, rho? 
r- nfirm'd, (thro' the Caution probably, aud at 
er le Deſire of thoſe that were concerned in 
t- em, ) did not however ſtand in need of that 


5 Confir- 


8 


N. Objection has been, made; to the 2 


Li 


. 30 
Confirmation, any LA than all the other Ad 
of thoſe three Reigns, which have been valid 
and (except ſuch as have been repeal'd) an 

valid at this Day, tho' never confirmed. 
So likewiſe from 5 1 Caſe, it has bee 
made appear, that thoſe judicial Proceeding 
and Regal Acts of the Three Henries, whidj 
were not confirmed by the aforeſaid Act « 
Edward the IV. were yet in his own Court, 
held as good. and effedtual, as if they half 
been confirmed by him. RE 
Others ſay, that the Laws of Kings 
 fadbo, are ſuffered to continue, becauſe the 
are, or may be, for the publick Good. 
— How then came ſuch Laws as were not 
_ neficial to continue in force? And yet w 
ſee that the Laws of Kings de facto, whit 
have been found inconvenient, and again 
the publick Good, have continued in For 
till they were repealed, ' as well as their ma 
'Beneficial Statutes. And as for their Law” 
that were for the publick Good, if they wa 
not Laws by Virtue of the Legiſlative 'At 
thority of thoſe that made them, the ſuff 
ring them to continue, will not make them 
They muſt, as I have faid, all be Enadla 
or Confirmed iu a Parliamentary tay, befi 
they can be Laws. Theſe Perſons, I belie 
will not ſay, that the publick Good wi 
make Laws, leſt it ſnould be made JF 


A 


[#4 » te 
bine other Purpoſes, which they aré Hot 
villing to allow. It is indeed for the pub- 
lick Good, that Gvod Laws ſhould be oth. 
ved; but not upon an illegal and 4 6 
futbotity, for that would be a publick Miſ- 
bief. Nor is there any neceſſity for it i 
1 Act of Parliament nas (for Example) 
Euward the IV. would have been ſuffi- 
Fot to have confirmed all the beneficial Sta. 
uten of the Three Henries, and to have de- 
lared all the teſt void: And there can be no 
eaſon given, why Kings de jure never did 
his, but becauſe they knew they were valid 
ithout . 
Having mentioned the State of 1 of E 
ard the IV. ch. 1. where we firſt meet witlt 
Whe famous Diſtinction of Kings in deed, and 
or 5 tebt, give me leave to repeat an Ob- 
ration, I eve made already, that Sefore this 
F me, tho' others pretend a better Right to 
ie Throne, than the Perſons that poſſeſs'd 
yet they never aſſumed the Regal Title 
gainſt the Regnant King; nor did the Con- 
itution ever know-any other King, but the 
mg that poſſeſſed the Throne 
And Aer the Kings of the Houſe of Tans 
er, had been Sixty Yeats in Poſſeſſion 
F the Kin gdom, and the Heirs of the Houſe 
Tork, ha almoſt all this time liv'd as Sub- 
8. under them, without ſetting up any 
E 2 Claim; 


L320 
Claim; Oheyd their Summons to parliament; 4 

and taken Oaths of Allegiance to them, par-. 
_ ticularly Richard, Duke of Tork (who wa 
the firſt of that Houſe, that put in his Clain 
to the Crown,) it muſt be own'd that the 
Lencsſirian Kings, at leaſt Henry the Vth, 
and. Vith, were not only in deed, | but 0 
right Kings of England ;, 1 therefore I may 
obſerve. in the ſecond "place, that the fi 
time, this Diſtinction of Kings in deed, and 
not of right, was ever uſed, it was miſeppie 

Thirdly, That altho Edward the IV. call 
the Three Henries, no more than Kines ili 
deed, yet he doth not now pretend that hi 
Anceitors were Kings of Right, during thi 
time the Three Henries were Kings in deed, 
Laſtly, It may be obſerved from nt bf 

been laid, that, even ſince the time this Di 
ſtinction has obtained, the Sovereign Auth 
rity of the Engliſh Government, as well Leg 
flative as Executive, hath been ever acknows 
ledged, both by our Laws, and per, , 
be lodged in the Ki ng for the time being; 
the Allegiance of: the Subject to be due i 
him, and to him alone, 

Ir is obje&ed farther, that 1 Rich 4 
Duke of York, put in his Claim iu + Parliamei 
in the 39 of Heng the V The: March n vj 
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7 — Rn” 
n hearing the Cauſe: betwixt the King and! 
im, declared, that bi dee . nor be de- | 
ate. 71155 
In anſwer to this Obj ** ion, we oaks 
otice;- that altho” the Lords knew well 
nough' the Duke of York's Pedigree, yet they 
Ry, ibi matter was ſo higb, and of fuch Waight, 
bat it was not for any of the Subjetts to en- 
er into. Communication thereof, without the 
Wings bigh Commandment, Agreement, and 
onſent had thereto. Whereupon they goto 
he King, who being not able to help himſelf, 
ive way totheir hearing of the Cauſe, betwixt | 
{Winſelfand:theDuke, Aſter this, the Lords 
der the Judges, to offer what they could in 
aintenance of the King's Title, who excuſe 
hemſelves, ſaying, It bath not been accuſto- 
ed 10 cal the Juſtices to Counſel in ſuch 
| Matters, the . Zia te as 75 higb. 5 and 2 
i * 2 are an Rægalty, which is 
tie he EA and p M this, Learning, 
dur — a into any Com- 
—8 thereof, for it pertained to the 
0 rd of the "King's Blood, and the' Appa- 
age' of :this" Land to bavd Communication 
nd meddle in ſuch Matters. If the Judges 
xcuſed themſelves from meddling with the 
ng's Title, as a Matter too high for them, 
hoſe Office was only to adminiſter the Laws 
WAN: And if the Peers would pot under- 
E 3 5 


C3 - | 
take to judge of the King's Title, without his 
Leave firſt obtained, tho conſidering his Con: 
dition, this Application might perhaps be lit. 
tle more than Due em in them, and the 
King's leave only the Effect of the force h, 
was under; yet from what the Peers did, u 
well as what the Judges ſaid, it follows, that, 
according to their Opinions, to judge, or over 
rule the Title of the Regnant King, muſt be 
much above the Sphere of private Subjedii 
and what no Government ever allowed. The 
Peers, after they heard what the King's At. 
torney. and other Council could offer for their Je 
Maſter's Title, declared, That the Title of th, 
Duke of York, could not be defeated. - Which 
how partial ſoever, was ſufficient, : after the ly 
King had ſubmitted his Title to the Jud 
ment af Parliament, to conclude private Sub 
jects iben: But has never been eſteemed di 
Force to over- rule ſubſequent. Parliament. 
much. Jeſs ere es Perſon: to ou. 
rule the Title of à Negnant Prince, and tbe 
Deciſions of Parliaments in their oum times 

when they once have declared who has Right, 
ang who has not Right, in a diſputed Surceſſm a 
thisa Fartial Declaration: For duringthe Space 
of 60 Years, that the H. of Lancaſter had ſate in 
the Throne, we never heard of ſuch a Title 


in the Houle of Terk,” as could ace be date l 
SY 8 " 8 | tel 


Cr 5 


rſt defeated, the King himſelf a Priſoner, and 


Name, yet not by his, bi t the Duke of Tors 
Order: And when the Debates were awed 
ith the Preſence of 'a Victorious Prince, it 
no wonder that they ended in a Declara- 
ion, That his Title could not be defeated. 
Otherwiſe they might have declared, upon 


re are diſputing, that the Title of the Duke. 
pf Tork, not only could be, but attually war 
Jefeated by. his long Submiſſion, by obeying 
Summons to Parliament ; and by 'Oaths of Al. 


York, con oſt, and be known that? am, and. 
ughr t be bumble Subject and Liege-man to 
ou” my Soeren Lord King Henry the VT. 
Un owe therefore to bear your Faith, 
WO be ay ee, Lord's nh flat 
do always to my Lives En. Ke. 7 never 20 n 


any Thing attempt by way of Feat, or otber- 


ance that. e thereto, &c. © 
They muſt, 7855 acknowledge che Duke 
of Torts Title Was deſeated I their 


pI 


— — — 
‚ 55 % the Oath # BY in Stow, 5. . 31. i 
4 2 


ed till this time, when the King's Army 3 


he Parliament, though call'd in the Kings 


he Principles of the Gentlemen, with whom 


fiance ro King Henry the Vi: patticular- 
ly that which he rok in the 29th Year of his 
Reign, in theſe Words, I Richard Duke of 


and 4 


wiſe, - agat * your Royal Majefly - and Oper: 7 


. 
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own Principles ; For when they are i 
with th te Commands of Holy Scripture. Ty 
render 10 Czſar the things that are Cæſars, &«, 
They thinks it a ſu ficient Anſwer, to ſay, that 
Tiberius 2 5 Was 1g ul Governor. And 
when it is Wange how. 175 acqu uired a Right 
over the Roman Senate, and People, or the Ro 
mans .a, Right to the Government, of Fudes, 
The "reply, y the Submiſſion, and Oarhs, of 
the Roman Senate and People, to Tiberius 
and the lik Submiſſion of the Jews, to the 
Romans. Let us then borrow their. own 
Ann, Me aud apply them to 


the prelent Caſe. Had 1 not the Heirs of the 
Jouſe of Jork, as well as the People of 
Eng land. lived. longer. in Su jefign, to the 


Kings, of t | Houſe ob ancafter, when, this 
Declaration. was made; than the Senate and Mai 
People of Rome, had 1 to Tiberius, and Aug inſtu i 
Are 1755 en out; Saviour gave this Com- 
ee e we not more certain Evidence 
77 9 yh 5 Richard: Duke of Tori 
1575 6 VI. than. we have of the 
70 " & Lex Regia, of the Romans, or 
of any Act of 8 of the Regal Fami. 
ly of the Jews 7 And was not the e 
ned Qarh,of Richard Duke of Tork, a more 
fall, Recognition, of Henry the VI. Rig bt and 
enuncigtion of his own 15 ight, than _ Oaths 
gf FTE were to the Romans, or che Yank 
of 


5 


of the Romans, to Tiberius? If all this he true, 
2s it is, they muſt then confeſs, . the Duke of 
Tork's Right was defeated, and Henry the VI... 
was a rightful King, If they will not, they 
muſt nebef more lay, that the Rights of the. 
Jews, and of the Roman Senate, were deſcated, 
or that the; Roman Emperors were rigbreful 
Covernofs. And fo they will looſe more, than 
they could gain by this Denial, and will. be 

ard put to it for a Plea, to juſtify their own 
Practice againſt thoſe poſitive Commands of 
Scripture, that enjoyn Subject ion. 

But if theſe Gentlemen will abide by their 

own Anſwer, they muſt. then acknowledge 
he Duke of York's Title was defeated upon 
heir own Principle, notwith ſtanding th 
claration. of Parliament: And ſo notwithſtan- 
ding the ſame, might be defeated, as it actual. 
was (tho? the Lords durſt no more aſſert 
this than the other) by the Legiſlative Pes 
of the Realm, which had ſettled the Crown 
in the Houſe; of Lancaſter. In ſhort, they 
muſt acknowledge this Declaration of Par, 
liament pro 1 tao much, and therefore proves 
| othing at. al r = 4 5, 


| Laſtly; th 


this Declaration of the 39 of Henry: 
he VL as well as the Acts of the 1 of Edward 
the IV. were repeal'd and anull'd; by Act of 
Parliament, when Henry the VI. recovered his 
Throne; Ang altho' Edward the IV. f 
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Henry the VII. in the firſt Year of his Reign, 
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[38] 35 
him from it again, and attainted him; j yet 


* „ 


paſſed an Act of Parliament, wherein it is 
enacted, that all Ad, of Attainder, or Diſe- 
blements, againſt the late King Henry the . 
to be void, A and repealed, &c. 
that the Force of all the former B 
and Acts of Parliament, againſt Henry the VI, 
is taken off by this laſt Act of Parliament, 
which reſtores his Title. | 
Laſtly, It is objected, that the Confirnil 
tion of the Judgment of Parliament againſt 
the two Spencers 1 Edward the III. was re. 
pealed in the 21 of Richard the II. becauſe} 
it was unlawful his Father Edward the Il 
being then alive, and a Priſoner. 
This Act of Confirmation of the lug ment 
Rb ainſt the two Spencers, 1 Edward ha III. 
as not declared void in the 21 of Richard 
the II. but 7 repealed, and therefore valid, . 
til repealed. 
Secondly, That Kat of the Judgtiieni 
apainſt a two Spencers, and the whole 
Parliament, (as I have already obſerved) 
of the 21 of Ricbard the II. in which 
it paſſed, was afterwards Repealed 1 1 Hen. 
ry the IV. C. 3. Of all theſe Ads of Par: 
K wane Nn to the two d Spencer, My 
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[9] 
Lord Chief Juſtice Cote, gives. this brief 
1 Account. 
Ea — * 15 ＋ Ed- 
tbe 1 againſt the Spencers was in the 
— Tear > AF ef — Repealed, 
That Repeal was repealed by Authority of Par- 
lament i Edward III. That Repeal of Edward 
che III. was repealed, 21 , Richard the H. 
and tbat of the 21 of Richard the H. was Re- 
raled by Authority of Parliament in the 1 


— the IV. and fo the Fudgment ug inſt of 


nber this is ſo far from being ati Objeftion, ? 
chat it is a Proof of the Sovereign Leg LOWS, 
power of a King de fadto, and his Parliam 
fince they can repeal Acts, paſſed in Par! 
ments, holden under Hereditary Kits.” 4 5 
Thirdiy, All the other Acts of 9 
that were made in the 1 of Edward the III. 
whilſt his Father was alive, were ever held 
for Laws of the Realm, and one of them ci. 
ted as ſuch -16 Charles the I. c. 16. about the 
Boundaries of Foreſts. Whereas by dd of 


of King Edward the III. &c. 

Since therefore the Authority of Kings for 
the time being is ſo fully owned by Heredi- 
tary Kings and their Parliaments, 2 in 
the bighelt Act of —— in their Le- 


7 — K. 
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ſtandi in force, ſaitii Sir Edw, Coke, 


Parliament made in the 1 Tear of the Reign 


| gillaion : 


— 


— ͤöVhöf œ· ww] Or 3 an a —— — —— — — 


U 50. Þ 

giſlation : Ought not this to conclude all Pri. 
vate Subjects? 3 2 this Autho. 
Tity, . withqut. oppoſing, their priyate Sentj- 
— * to F, h themſelv es acknowledge 
to be the ſupreme Aubrrien — Judgment 
of the run d 

Secondly, Since the Kings for the . 
ing, with their two Houſes of Parliament, 
have the Legiſlative Power, they muſt allo 
have the Supreme Power, the farmer: being, 
as I have ſaid, always err to, and inſe- 


3 
— 
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can, make any Laws, and do every thing that 
is within the Verge of that Power, for the 
Safety, of the Kingdoms, 7 themſelves. 
Lat 5, If he King, the: time being, 
15 by 2 Cotumon Law, 
ts. 5 . Power of this Kiugdom; then 
2 benden of the Sudiecis, is due to bis 
Laws; and their Allegiance, which is no 
mare. than ee i to gy is 
de 4688 Perf Ne! = auch 9 K 
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The kb of che Sit Subje8 18 to the King, 
for the Time the Statute Law” of 


Tine ms we Objedtions. 

U UT the Allegiance which is Ben to * 

king in Poſſeſſion, dath not only fol- 
low by 93 from his being inveſted 
with the Legiſlative Power, but we — er-. 
weſs Statutes for it. The firſt is the Statute. 


Statute declares what Offenots ſhall be adjud- 
ged Treaſon. And we have the Opinions of 
Two great Lawyers, my Lord Chief Juſtice 
Coke; and Lord Chief Juſtice Hales; (and no 
great Law ers Opinion, as far as I know, to 
the contrary) that by our Sovereign Lord the 
King, in tl 
Offences are Treaſon, i to be underſtood only 
the King in Poſſeſſion of the Crown' and Di 
nity, ma r ro. ar facto," & non 8 

jure. it, LEYFT ,19 
And truly, life we eines) Hut this Sta- 
tute did not make new! Species of Treaſon, 
but declare and fix thoſe by Statute, which 
were before Treaſon at — = Lam; and if 
we conſider farther, that of the Eleven — 
that 


this Realn. 2 2, e to the 1 | 


of Treaſons in the 25 of Eu. III. c. 2. Which 


is Statute, againſt whom ma 


| 
| 
| 
| 


8 
that reigned from the Conqueſt,to Edwardtif 


there were no leſs than icht, who wert 


Kings de facto, ſome through their whole 


of — Number, was Edward III. himſell; 
and yet by the Common Uſage, or Law, of 
the Kingdom, thoſe Offences'in the Statute, 
had always been eſteemed Treaſon, and pu- 
niſned as ſuch; when tliey were committed 
againſt thoſe Eight, as well as againſt the 


Three Hereditary Kings: We may conclude, 


that as Edward the III. and his Parliament 
intended to declare thoſe Offences Treaſon, 
whuch. were ſo before by Common Law, ot 

Gge 3: ſo by King in the Statute againſt 


fon, they muſt intend the King, againſt whom 
they — held to be Treaſon before, by Con 
mon Lau or Uſage, which was always the 
Regnant King, alt? o without an Hereditar 
_ Title, psy when the Legiſlator him 
Edwerd Wwe: no. hn in the Beginning 
of his Reign. 
But we ſhall ally. be detained: to this 
Senſe if we confider farther, that from. the 
Conqueſt to Edward the IIld's Reign, and for 


a 100 Years after, the Diſtin&ion of King d- 


fo, and King de jure was not known; but 
the Regnant King was the King; and there 
was no 2 Ling but he, There were oſ⸗ 
1 ten 


Reigh s, others in the beginning thereof, ont 


. 


& ſhall be adjudged Tres 


GLO es „ mx „„ wie © beg ik Pw ing PI I 
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ten others, that pretended a better Right to 
the throne, than the Prince that was in Poſ- 


Armies to recover it. Thus Robert, the el 


i William Rufus, and afterwards againſt Henry 
. ttc I. Maud againſt King Stephen; Art bur 
. againſt King 7obn: But in the mean time, 
cer contented themſelves with the Titles of 
Volkes of Normandy, &c. None of their Friends 
„e them the Regal Title, nor did they 
1 cbemſelves aſſume it (no not the Heirs of the 
{Houſe of Tore ſome Ages after) againſt the 
King in Poſſeſſion of the Throne and Kirg- 
dom, who alone was eſteemed the Xing. And 
„therefore as thoſe Ofences only were decla- 
% Treaſon by this Statut, which were ſo 
„by the Common Uſage, and Cuſtom. of the 
„beam: So by our Lord the King in this Sta- 
tute, muſt be intended the King in Poſſeſſion, 
dee by the Common Cuſtom and Uſage of the 
Kingdom, He was the King, and there was no 
5 other King but he. Unleſs any one will run 
into fo great an Abſurdity, as to ſay, that for 
the greateſt Part of the time from the Con- 

- Wy queſt to Edward the II's Reign, England 
„vas a Monarc hy, without a Monarch; and 
were was Allegiance and Treaſon; but no 
. King to whom one was due, and againſt 
. whom the other might be committed. 


Since 


—— 


eſſion of it, and formed Alliances, and raiſed 
delt Brother, ſet up his Claim, firſt againſt 


- — V Erna ores Rey ct 


3 . 
Since therefore Treaſon, can be cothmittellſ 
only againſt the Ling in Poſſeſſion, and ti 

Conſtitution knows no other King but hin 
Allegiance can be due only to him. For Tres 
Jon, which is ee Violation of Alle 
iance, can be committed againſt none, bu 


* 


im, to whom Allegiance is due. 

And ſo I come to the famous Statute of th 
x7 of Henry VII. e. 1. This Ack hat 
lain under a great Prejudice, as if it in. 
troduced a new Authority, and a new 4 
legiance, not known before in our Conſtitu 
tion. But if Law, that is made in Civillf 
Matters, needed a Vindication, this þ fuſh- 
ciently vindicated - ov foregoing Diſcourſe 
which hath proved, that the Authority of 
the King, for the time being, which thu 
Statutefecures, was ever acknowledged; and 
the Allegiance, which it declares to be due 
to him, was ever paid in this Realm, irs 
both the one and the other juſtified by thei 
Common Law, and Statute Law of the King- 
dom, in the Reigns of Hereditary Kings. So that 
this Act, is ſo far from being a Breach upon 
our Conſtitution, that it is agreeable to it 
And therefore is drawn in ſuch a manner, a 
made only in Affirmance of what was lawful 
before, for immediately before the enacting 
* Fw 2 "ol 


Ente, th the Kin 


led, the true 


en of the Legal Aithorit) 


We time being; for its | 
onſtitution, A à ſufflcient Anſwer to the 
Wbjcttions that have been tirged againſt it: 
owe ver, it may not be amiſs to give a-tnore 
W:rticolar Anſwer; to the 


f them. 


hd neither er gere Law, 


6651 
Wotds, it is expreſl) affirnied; and diclar 
What it is not rea jeu le, but againſt all Laws, 
deaſon, and gooc D hea the Sub edt, 
3 e ah K ine, fo the time being, 
in 25 5 ars, br being do 
Command; any thing eile lobſe, oh forfeit; 
ind the reaſon "Bi or this, is becauſe, 
ih AR, thisis doing their true Duty and Ser. 
nice f Allegiance ;"and' thet it follows, be 
t therefore ordained, - ended; 8b: 
nating Part 79 615 SNeviee and * 
the time being. is agait | 
aty of Alteg 2571 : 
This Law never appeats Virh ſo great Ad: 
intage, as after ſuck à view; as we have ta- 


Fitſt, They have objeted to the Hutbrir} 
f the Legiſlator Henry VII. as not beit 
King de jure. Were this true, we have ſee 
hat the Kings for the time Vein, 
een own'd fot Lagiſlatori in our onſtitütion, 


o Hauke ot allow diff 


\ 


1 | 


ther Placts by is 
lays 


In the 


of the King for 
Cufbtmity to he 


moſt  confiderable* 


hade man f 


nor Statute Law; 
etence to be ie 


civic the Legi ive Noce of King de 
F 2 


. L 56, 
t and «King de Zan, B 
entleman,, 15 . in of 
Statute, made, ih is O 


* Ma 


Knowle ug th pet, 6 eng 


t.a Learnell 
eat rks an thin 
Kon, 0 50 
e a 

1 x 0 5 es 


Wee 4 to 


Fim gere 


the Beg. for he. chat gen 
indes, t N emptthem 
dũe to a ah 1 
them harmleſs, 
. 


indemnify the 


| 65 ae "then! FED 
| m: 14 
| £0 9 0 Tha 


he time Being, is 
| ths 9, e 


, A . 


an 


hy 


- * = 


Ti 1 he Vere it ek it 
agr reeable. to al 


would not 75 10 5 
theſe that they £4; fu r for it. 
3dly, It has been e 


| this Pas 5 Vi Ge gur d. on 
for s How e n May we oo 
ake — La, when 11 * 12 4 0 F 
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ypatheſis, Torhj on path a$' this 18 

5 any Hxproff 58 or Word, that deter“ 

mines oth Allegiance to . Per- ä 
fon or Time 2 What can hd more ind 
than the King for the tim being, whi how: 
ches to all Kings of this Realtn;'s "bd aleo 
Beſides hat the: Law: rtauives; the cru Dull 
ty and Service of Allegiame) is not Tempora. 
ry, but iftlaſt as long as Government laſts, 
And what the Law provides againſt, it de- 
clares,” as T-obferv d before, to be'contrary co 
mW Lache, und Reaſon, 76004 Cunſtie cs ; und 
therefore the Law, was deſign d to be f pou 
berual Obligation + unleſs Reaſon,” and. ood 


0 Conſienc are Tum ary Things. 3A. 24604 10 
„ahl, Mnethe, O en Bavbecofraieh 
54 SSHDOT the Duke Of thimbetlands Caſe, 


5 rho was condemned for commanding an: Ar. 
1 ly agaitft-Queen Mary, notwithſtanding his 
e, chat he acted by a Commiſſion — 


15 1 ad Jane Grey, under the great Seal. Which 
ol ews they had no regard to this Statute of 


e VII. ſince that Lady Was Queen Wy 
atto, 
| It is to the; ' obſerved firſt, That Queen 
lar in a Letter ſhe writ to the Lords 
df the Council Notifyed her Claim, and 
Required them upon their Allegiance, to 
Proclim Her Title at London: That this 
better was deliver'd to the Lords, not on- 
| F 2 by 


12] 
ly 
of 
ur 
0 


3 . 
ly before they had Proelaim'd the Lady Jane, 
but before they had publiſh'd King Edwards IM 
Death, or ſo much as acquainted the Lady 
Jane with their Deſign, to ſet her up to ſuc- 
ceed Him, as appears both from the Biſnop of 
Sarum's Hiſtory uf the Reformation, and Dr, 
Heylin's. The latter has printed this Letter at 
large, in which there is a Paſſage that would 
induce one to believe, that She had been pro- 
claimed ſomewhere, before She writ it. 
But not to inſiſt on this, 'T obſerve ſecondly, 
that the Duke of Northumberland did not 
lead this Statute, nor indeed had he any 
ight to it. For being the principal Author 
of this Revolt, he was by the laſt Clauſe of 
this Act, cut off from any Benefit of it. Thü 
Act was made for the Security of thoſe, who 
ſubmit to a King for the time being, after. be. 
is eſtabliſhed; not for thoſe that overturn Go 
vernments, who whatever they may plead for 
themſelves, it can never be the 11 H. VII. 
_ Laſtly, The Lady Fane was never ſett led in 
the Throne, but fell whilſt the Duke of Nor- 
thumberland, and his Faction, were ſtrugling 
to thruſt her into it againſt her own, as well 
as the Nations Senſe. Her Government wat 
but in er, ſhe was not Queen de facto, | She 
was no Lawful Queen, (as the Judges'implyel 

in their Anſwer to that Duke.) For She 2 
no conſent of the Eſtates, no enn, 


L 69 J 

44 of Parliament, as all thoſe Kings have had, 
Ewhoſe Regal Authorit has been own'd by the 
ws, without an itary Title; and 
therefore | has had no Place allow'd her, in the 
Succeſſion of the Kings and Queens of En- 

gland. This, by the way, may ſerve ſor a 
ſufficient Anſwer to another nen "_ 
Is drawn: from an 1. M. c. 4. 
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ow, H A: 7" wo Vat: 


an ohe, from the 4. of Fray the 
I Jac. J. anſiuer d. 


JT is objected, that the 11 of Henry the 
VII. is virtually repealed, by the Act of 
Wecognition, x of Jac. I. which declares, 
and enacts, that the Crown deſcended on King 
ames the I. by inberent Birthright, as the 
next and ſole Heir, of the Blood Royal of this 
dealm, and then they deſire the King) to ac- 
ept this, as the firſt Fruits of their Loyalty 
to bis Majeſty, and to * 2 N and 
"ofterity ür 

[ anſwer firſt, that it is not pretended by 
hoſe who make this Objection, that the 11 
f Henry the VII. is expreſly repeal'd by this, 
IT any other Law. Nor is there any Reaſon 
o believe the Legiſlators defign'd to repeal it 
; mw Act of Recognition. For ſince the 
23 Par- 


Y 0 
1 ; : 
- «gh * 
* * 
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Parliament knew! that the ſupreme Authori. 
; bit 3 and eee of the 

fur the time being, had ever been ac: 
—— at Common Law: in the Courts 
of Judicature; and by the Atts of Parliament, 
of iHereditary Kings? That the Subjects of 
Euglanu, had always ſworn and paid Alle- 
glance to the King. in Poſſeſſion: And that a 
Statute of the Realm expreſly requir'd this, 


and that the Crown, during this time, not- 


withſtanding this, was held to be Hereditary: 
Since the n I fay, knew all this 
if they had delign'd to have alter'd the Con- 
ſtitution, and Hid a new Obligation on the 


Subject, neverito ſubmit to any but heredita 


ry Kings; it had been abſulute ly neceſſary fa 


them, to have declared, and enacted, that the 


Subjects ſhould never hereafter ſwear, or pay 
Allegiance to any but | Hereditary: Kings; 
that no Statutes, ſor the time tꝭ ebe, ſhou'd 


be valid, but ſuch as were matte by them; 


and that the 11 of Henry VIH. ſhould be re- 
pealed and annulled: But fince nothing of all 
this was done by them, it is evident, they had 


no deſign to do it. It is ſufficient for us, they 


hape nut dene it: For a Conſtitution is not iv 
be alter'd ;; the whole Courſe of the Common 


La to beinverted; and Statutes of the Realm 
repeated by Implication, and that Implication 
no! better, than an ill grounded 1 


pup 2 ey — 


2 0 0 
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indeed this Notion; of à virtuab Rex 
de ſeems to proceed upon 4 double Mi — 
ci Firſt, That the 1 ume the I. hath made 
the Deſcerir'of the Er wn, more Hereditary | 
t. than it was before. Secondly," fiat the 171 
of of Henry the VIfl can have no Place in an 
* Hereditary Kingdom. Whereas it is certain 
a the Crown was Hereditary, before this Act 
is, Nof Rec nition, as well as as! fine! as might be 
proved from \ſeverbl Teſtimonies, if there 
needed any more than this A& of Recognition 
it ſelf, hich recognizes King James the ow 
Title. to the Crown, as being rig brfiully, l 
ndly; and lamfulh deſtended of le Lay 
Margaret, Ge. So that this Aa 1 is onl 
declarative of the old Hereditary Right, ard 
not introductive of any new Right, and with 
out any Alteration; leaves the Conſtitution 
a5 it fpund it. And therefore ſince the Cro 
was Hereditary before the 1 James the J. 
when the Objectors confeſs the 11 of Henry 
the VII. was in force (otherwiſe they could 
Inot ſay, it was then virtually repealed) they 
muſt alſo grant, that the 11 of Henty the VII. 
= have Place in an Hereditary King- 

om. 2 

Aly, That it ny - un actually had Place . 
in ſuch a Kingdom, in the udgment, of a 
Niag and Parliament, is evident, from their 
Aa; ''For-after the Crown had been entailed 


F 4 in 
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in the iſt Fear of Henry the Vllth's Reign, 
on the Heirs of his Body, can we believe, 
en he deſigned by this AA of the 11 of his 
Reign, to break = Hereditar ut Succeſſion of 
his own Children? Undoubtedly he did not; 
And therefore he and his . did be- 
lieve, that a Law which required the Alle. 
giance of the Subjects to the King for the 
time being, might — Place in an Hereditz 
ry Kingdom; and fo the 11 of Henry the VI, 
is as conſiſtent with the Hereditary Act of 
the 1 Fames I. ag with the © wx Re Act off 
the 1 of Henry the VII. and the i Fama 
the I. is no wore a virtual Repeal of the 11 
of. Henry the VII, than the 11 of Hei 
| yu Vi is a virtual Repeal of the 1 of Han 


Wherefore asthe 11 of Henry the VIL wa 
not deſign'd to interrupt the Deſcent. of the 
Crown, but to provide for the Peace of the 
Community, and the Security of the Subjed, 
f the Hereditary * ſhould happa 
to be 5 So the 1 Jam. the I. which 
was to ſecure the antient Succeſſion, was no 
- defign'd, in caſe that failed, to take away 
the antient Proviſion, which had been made 
2 the Preſervation of the Community, and 
the Safety of the Subject. | 
The DiſtinRion is very obvious, betwin 
uf one that is not the ; next Hei 


l 


e K . . . e e a r ö eee > 
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to the Throne, and ſubmitting 


to ſuch a one 
when he is advanced, and poſſeſs d of it. 
The firſt is unlawful by the 1 of Fac, I. 
and ſo it was before; and the latter is as 
lawful fince that Act, as it was before; ſee- 
ing that Act doth not meddle with it. The 
utmoſt; I think, that can be inferrd from 
the 1 of Jac. I. is, that it is a Direction, 
and Obligation, on the States of the Realm, 
and on the Subjects upon the Death" ofthe 
King, to recognize the next Heir (tho the 
Word Heir is not expreſs'd in the Act, when 
they 2 of King Fames's Poſterity.) But ſup- 
poſe the States ſhould miſtake the next Heir, 
or ſhould place another in the Throne, ot 
another ſhould thruſt him into it, and they 
Recognize him for King; (as the Legiſlators 
knew had been often done :) Doth this Act 
ſay the ſubjects ſhall ſubmit to none, but 
the next Heir? Or ſhall none ſubmit to him 
that poſſeſſes the Throne, as they knew they 
had always done? No ſuch Thing. Does it 
direct them what to do in this Caſe? Not 
that neither: And therefore it leaves them 
to that Courſe, which had been ever held 
through all ſuch Revolutions of Govern- 
ment in this Realm; A courſe which had 
been warranted by the higheſt Authority in 
it; and which was afterward, enacted into 
a Statute, under King Henry VII. and not 


. * 


| 1 
led, but continues a Fart of the Lay 
1 22 185 bs Nn A 
The Lawfulneſs of — a Princs 
whom: it was uhlawful to ſet up, may be 
iHuſtrated, and proved,” from the Conduct 
of Gods own to whom he had given 
a Law, Deut. 17. 15. To * Tom among 
their: Brethren to he Ling over them, not i 
ſer Stranger over them, which: was not 
chain Brother This — it unlawful for 
atiy Jew) to contribute to the advancement 
of a Stranger to the Throne; and yet when 
Strangers. got the Rule over then), - hey con- 
ftaitly ſubmitted to them, without any cen. 


a * uf it in our Saviour?s time, out 
Lord juſtiied them, in their "Submiſſion to 
the Stranger that then ruled over them, the 
Heathen Emperor Net! te 

Thirdly, It s ndlmowledged-by! fore of 
rhoſe who make this Objection of -a Uirtunl 
Repedl, that not withſtanding this Act of Re- 
cognition; 1 Juc. the J. — of 
the Crown maybe limited by the Legiſlative 


Power; and ſinee F have proved that the 
Kings: Yor che tine being, doiſb their Two 
Houſes f Parliament, have” the' Legiſlative 
Power, and. are athhowlepedtothave it by 


_ le get? ona, rn rr even fine 
10 185 . f T5067 ori! gift 


=P 5 * 
5 


ſure k and when ſome of them made 


- a; 
the 1 of K. Fames I. it undeniably:follows, 
they can, mot withſtanding 8 
jon d, Act, tranaſer the Right bf Succeſſion, 
and the Allegiance of itk it, from 
henextits a remoter Heir, which cahnotbe 
Weny'd, + without trauſgreſſing = Rule allowed 
by all Laws, 4 without diftinguifhing (where 
he Law makes; nor allows aby diſtinction c 
be made) het wixt the Legiſlatium of a King s 
re, andiaf a King de faltvʒ runhbut pulling 
ur legal Oonſtitution to pikces, which has tlie 

r mer, of fuch Kings woverr into ĩitʒ 
id withoutoppoſing, s. I have oſten ſaid, th 
W — to that,/whicli they then: 
Welves corifelk to be the publick ſudgment as well 
as the ſupreme Authority ofthe Kingdom. 


are others, ho concur with them in difal- 
lowing the 11 of Henry the MI. but. do differ 
however with them in:the other Point, aud 
deny, that the Limitation ofthe Right of tlib 
Crown, is witlim the Verge of the. Legiſſa- 
tive Power: And when they art preſs d with 
the Statutes, made in the Reign of Heney the 
VIII. vh ich impower d him to limit the De. 
ſcent oß he w) e e c. l. which 
makes it High uren 
Life, aa bes, proce aps ind! battels 
after her Death, 10 A thar an Al of Par- 


bi Uh lex Pa I mguin, 5 negue nos 5h ifingueie debennus. 
liament 
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In their mean time, theſe Perſons know there 7 


TH 

lament is not of ſufficient. Forte to limit and 
bind the! Deſcent of the Crown - They argue 
from the 1 of Fac. tlie I. in the ſame way, 
and think it a fuſſicĩent Anſwer to ſay, that 
thoſe Lamt ef ng Henry the VIII. and 
Queen Elizabeth were — declared mil 
and void; or virtually repealed by the 17. 
James the IL. The Perſons to whom I ad. 
dreſs this Argument do, I know, look on this 
Anſwer to have no F dundation. But I deſin 
them to conſider, what better Foundation they 
themſelves: have fer their virtual Repeal of 
the 11 of Henry VII. by the 1 Jam. l. than 
the former have for their virtual Repeal e 
choſe Statutes of Henry VIII. and Qu. Eliz 
and. to conſider withal, how eaſy: it is by 
virtual Repeals, tu erect our ſelves into Le. 
giſlators, and repeal as many Laws as we do 
not like. It is but to force a Conſequenet 
from a ſubſequent Law, and to ſay the Prece- 
ding Laws are not conſiſtent with this Con- 
ſequence, and are therefore Ly or con. 
Kquentially repealed by it. 

But this way:ofarguing is no bene leſs 4 
lowable thai in As of Recognition, in which 
Parliaments haveeverbeen very liberal of their 
Expreſſions, as may be ſeen in the Act of Ref? 
cognition of Richard the III. and thoſe d, 
Queen Mary, and Queen Elixabeth compared 
e 50 chat we ought not to draw Con: 


ſequence 


Oo 
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ſuences from theni, beyond the Expreſs Let» 
er of the Law; much leſs ought we to go 
bout by ſuch Conſequences to Alter tlie Con- 
itution, and repeal Laws, Which the Laws. 
vers never intended to repeal. There is na 
nore reaſon to believe K. ume the I. and 
is Parliament, Hid deſigi by: this Act of Re- 
nition; 10 tepeal the 11 f Henry the VIE 
han Qucen His aber li and her Parliament, did 
7 the Act of Recdgnition in the firſt of her 
late, A 3 ho Apa erms] Ln 
lares her lineal: right lawfull 
tended of the Bled Rayal ofitbis Realm: Jan 
hen they ablige:themit]vesgiand their Poſte 
ty for ever, to the'Queenoatdithe Heirs uf 
er Body, (hereas the 1 / af Jamer the I. iũ 
: mare uy — 9. 3 Rey- 

eny and \Poſterity for: cer) 
Aale Act of Recagnition Was; be 4 
2 amen was debated, whether they ſhou'd 
ot repeal the /Statute of K.-Henry the VIII. 
rhich nad declared the Queen THogitimatesds 
Deen Mary had before repealed, ſo much of 
tas concerned het ſelf. But this, as I have ta- 
en notice before, was judged to be unneceſſa· 
y by the Lord Keeper Bacon, (and the Queen 
ind Parliament: atquieſced in his Judgment) 
pon this Maxim, That the Crown entire 
. away all manner of Defaciu. So that in 
e 81 oat of the Lie this — 


[38] 
of the common Law: of Brglnd, which) 
Equivalent to the Statute of the 11. of Nem 

the VII has Place in an Etredita tary Kingdom 
And thetefvre we have ho more AN. to be 
eve that K. and his purliament, dif 
by: the Act. of Recdgnitioh i deſign to aboliii 
this Maxim of the Law; oriRogead the Tue % 
Heu the MI. chan Queen TH,, wii 
Heb Parlianient wle ack Ait, at ul 
famiei time, that they enactedi the Crow wlh* 
be Hereditary: in a high Terms ar leaf}: vii: 
King: Juen und e Parlaments) 21) 


LT] his Act of Recognitiong\which declandii* 
2 EA rightfullypdingilty, and law 
deſcended of rhe Blood! Roy#l of thi 


mz was} one would krethought,” a viti 
wache of thut At of her Father, which 
made her Mlegitimate ; hutithe Parlianfti 
knew ſd little of virtual Repenls, tho! ſome li 
great 2 Streſs upon them, that they pa 
ab Act, to reſtote the Queen in Blood, to he 
Mother: For the? the Orden took away a 
defects as ſhe ws Queen; yet as ſne was tb 
Grand- daughter of the Ear f Wileſbire, u 
— Blood, to We capable E 
8 e ee 0 
(2 8 6 t $ imaginar b ebe a 
15 greateſt awyers ler the ing 
dom ie declare fince that Act of Recog 


nition 


9893 
14 
4 
K 
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nition : That 14 is due to the King 
n Poſſeſſion, and have ſupported their Opi- 
ions by the Eleventh of Henry the VII. 
nd therefore did, not believe it repealed by 
he. 1 of. ames the bin is — Ne * 
It has been ſaid. that the Oe of Allez 
nce Enjoin'd intheBegiaving- no leg : 
Reign, was form'd on this Act of Recognitian, 
nd Has, tyed the Subject more ſtrictix t the 
ext Heir, than he was tyed before. 
But this is a Miſtake, b for! 3 ſt the Q 
Meglanee, e dure 85K. J. b o 
e fi ke Hs, . 
0 ery.of P opiſn — rn 2 
ions which axe in it. do the ith:of 
Alegiance, Were all ther keel, againſt 
ame Popiſſl Tenets. And as for the Wurd 
be- towhich theSubjec vno Swoln in that: 
h. it is no Addition, bat was ini che fold 
wh of Allegiance, that is extant in Britton, 
mo wrote under Edmund the J. and was'ta- 
by the Subjects in the Court Leeta, ſevæ · 
E Hundred Tears before King Fltmite I. 
eign; So. that the Oath of Allegiance ſra 
„ CET me) mn ; 
„ . BoνEdue 
151 Yate: — 8 di ra ve 4 hen 


ha... td 
8 
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| This damen of dur e and Lavij 


| — which they have given, when they wen 
_ thoſe Deſigns; where that Authority was led i 


| Notion" of the Conſtitution, which the An 
cient hadz perfectly agreed with them in thi 
__ es of Law, concerning the Aut bon 


£665 . 
nar. vi. 


TLV 203 M339. 30 103% 


Supported by the Opinions and Authorities iff 
Joe: of the greateſt Modern Lawyers, wh 
| lived in the Reign / Hereditary Ning 

."And'zbe Caſe of the Oaths reſolved, fron 
| {hls Avon of our Legal Conſtitution. | 4 


e 


E hive” already had the Opidiots f 
V- the Lawyers, and Judges ef Eds 
Re nr, for the Authority of the King for the 
time being, in their Iudieial Pf ceedings; Ad. 
ſes; and in che unanimous Reſolu 


conſulted; by the King and Parliament, 


likely to be favour'd. .'I will now produce thei" 
Opinions of the Lawyers of later Reigns, al 
of ſuch only as'lived'fince the Act of Recog 

nition made in the 1 of Fames the I whered 


we-ſhall ſee,” that knew nothing of thi Ez 
virtual Repeal of the 1 1'6f Hen 
mel. ) that Act of Recognition: And b 


convinc'd — the ſame time, that the greateliﬀſ 
Modern Lawyers have entertain d the ſam 


L810 3 
f the King Pp Poſſeſſion, and the Alegiance 
f the Subject which is due to him; and that 
he foregoing Diſcourſe is ſupported with 
| A 0 - 8 
l begin with my Lord Chancellor Bacon, 
ho in his Hiſtory of Henry the VII. ſpeak= 
ng in Praiſe of the Statute, made in the 11th 

ear of his Reign, which ordained, that no 
erſon ſhould be impeathed, of attainted, for 
Wſiſting in Arms, or otherwiſe,” the King for 
he time being, faith, That it was agreeable. 
Wo :b4 Reaſon of State, tbat the Subject ſhould 
ot enquire,” into the Fuftneſs of the King's 
itle, or Quarrel, and it was apreeable to 
vod Conſcience, that whatſoever the Fortune 
if che War was, the Subject ſoould not ſuſfet 
ot bis Obedience. The Spirit of this Law wat 
rain) pious, and noble, being like in Mat- 
f War, under the Spirit F David in Mat. 
of Plague, who ſaid, i I have ſinned, 
ite ne; but what have theſe Sheep done s 

ip 
8 The Lord Chief Juſtice Coke, in his Com- 
tent on the 25 of Edward the III. ch, 2. the 
Wiatute of Treaſons, faith, This Act is to be 
nderſtood of u King in Poſſeſſion of the Croton 
Kingdom, for if there be a King Regnant 
Poſſeſſion, though be be Rex de facto, and 
on de jure, yer he is Seignior le Roy within 
oF Purview of this _ And the 1 
a I tba 


ERR 


At. Cook, youſay,, to have the Fquity of thi 


Falk 

that bas Ri d is out © 16 10 
within the Af f & itT, 18 th 1 
45 a + ing de ao, and ter. the Ain 
e jure . to the Crown, e (hall puny 

the Treaſon committed, againſ the King dt 
facto. 4nd 2 1 dep grauted & 4 Hing > 
Js, that is uot. LIE OR is, vid. lod 


d. 7 9 5 yu 1 
1 Lor Keeper, 71 in the Tri 
of Cook. e 1 Fo 25 He «7 5 thing you ham 


ſeid for your [elf is this, that, admitting thenlf 
was nothing io be canftrued of en Af, or 
Order, yet. there: (2246, 8 eren It was ' 

& de 8 that 475 urg'd 25 72 upon th f 


Stat te o „LT Wich. 
repel or 32 . ld. be 

p july I Serve the. King in i ; 
7 ar, & 1 e 4, 's « Fact þ =. 
what ir 21 . ape 0 Look care for bi 
who ma King 2 that his. \Hubjeb 4 


nig bt be encouraged to ps bim, ro preſery 
8 5 e Fools of tbe, [King wa 


AT, that here was an Authority de fato rhe 
Perſons had gatten, REP a 0 
e 1 ou id an, 


* A, 4 ab, * 


11 H. VII. Bagar'sC 6 9 d. IF... 3 8 5 
. ti = th 'R W 50 1 95 = | * 
ati? Th A vo \w 24 4th 5 
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K 16 re the Equity of that 494, For that cleavly 
W [Z Intent and Meaning of chat AF is again 
1 ou, it 7 19 preſerve the. Five de facto, how 


Þ uch more to preſerve. the King de] jure. Hg 
hn Ze owned b 5 theſe Men an 552 as Kin 4 
N 2 charged im as Kin nd you-ſentenced 


im as King. — that K 117 1 v be 71 
„, was * take care of the Kin de facto, 
b geinſt the King de = de Ry a King, 
Ind Kingly Che nent 0% praceeded a 775 
Ain, your own King „and as pet 
„called bim in your Char e Charles Stuart 
188/02 of F Ege gland d. 15 1 ere is no Colon 
1 ſbould' bros a x: Bene fit of tbe Letter, of 


the. Eq 790 e Aff. They bad not all 
\ 7 Abe 1 that time, they were 4 fer 
1 F the People that did it, They had ſore Part 
wh 4 Art with them, 9 Tor, were no 

ſolved then, "when the bad adj hourned for 

ne time, "They did fit. ar l, ſo that all 
v Particular; you alleage, are againſt you. _ 
The Lord Chief Juſtice Hates, in his Pleas 
the Crown, in the Chapter « of High Trea- 

, fays as follows, 
What a King e 
Firſt, 4 King before his Coronation, a King 
— Within this Statute, when the Grown * 
on bim. dad 
Secondly, 4 King de facto 8. non de jure, 
King within | this Acl, and 4 Treaſon 


G 2 | againſs 


3%... 
againſt him puniſbable, tho" the right Hei 
get the Crown. Non | 
Thirdly, A Titular King that is not Reg. 
nant, as the Huſband of the Queen, not 
King within the Statute. 
_. Fourthly, The right Heir to the Crown, y 

not in Poſſeſſion, therefore is not a King with 
ZwVwV ce... 
Had I given the Opinions of Lawyers, d 
how great Name ſoever, that lived fince ti. 
Revolution, they would have been, receiv 
with Prejudice. It might have been ſaid, tha. 
had too great an Intereſt in the Caſe, and coul 
not have come to the Bench, or the Bar, wit 
out this Doctrine; and therefore I have pn 
duced none * but ſuch as lived in the Reigi 
of Hereditary Kings, where there was n 
the leaſt Temptation, to a/ them on thi 
ſide of the Queſtion. The Temptation 1 
on the other fide, it being no good way! 
make their Court, but more likely to bri 
themſelves into Diſgrace, with thoſe Prind 
by whoſe Commiſſion, and in whoſe Coun 
they fate; to declare in effect, that if anoth 


| © VV. = 12 
_—_— 2 r 


+ Pleas of the Crown, r. Ch. of Treaſon, p. 11, 12. 
cenſed by the Lord Chief Juſtice Rainsford. | 

*The firſt, Lord Chancellor; and the ſecond, Lord Chl” 
Juſtice of both Benches in the Reign of King James th. 7. 
he third, Lord Keeper; and the fourth, Lord Chief July; an 
of the King's Bench, in the Reign of King ar” ih 
. - erlq | 
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erſon got the Throne, who had no antece- 
ent Right to it, he would be to all Intents 
Id Purpoſes, as much a King as themſelves, 
their next Heirs ; andthe Allegiance of the 
ubje& would be due to him, and not to 
em. And therefore nothing but a full Con- 
;Fion, that this was the Law of the Realm, 
Would induce them to declare it ſuch. 5 
And as theſe great Lawyers deliver'd this 
Ir Law, fo no Lawyer of Note, that I 
now, has contradicted them, no not in thoſe 
Wcigns, when they might have done it with 
% and Advantage : So that were this Caſe 
pubrful, as, I think, it is not, the unanimous 
inions, of great Lawyers, and Judges, of 
Wrmer, and later Reigns, Men of Probity, 
Wuninent in their Profeſſion, and under no 
emptation *to be corrupted, 1s a ſafe and 
W-z! Reſolution of this Caſe. - LA 
Thave ſaid a legal as well as ſafe Reſolution ; 
rtheJudges by their Office, have Authority to 
erpret the Laws, and their Judgments judi- 
ally given are Law. So that if what Grotius 
ys, + That the Interpretation of the Force, 
4 Obligation of an Oath, whereby Subjefs 
e bound to the Civil Magiſirate, belongs to 


3 


un vero ſuper vi jurisjurandi, que Cives Magiſtratibus 
2antur, interpretationem Politicorum Furiſconſultorum 
arbitror non Theoiogorum. Votum pro pace, p. 63 


i: Stateſ 
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Stateſmen, and Lawyers, and nat; to Diviney 
be true in the general; it is ſtill of greate 
Force in our Conſtitution, where the Judg 

| | ' eſpecalh 

when they are unanimous, are Law, 

From what hath been ſaid, t "Cafe of thi 
Oatbhs will eaſily be reſolved, For the Oat 
of Allegiance is a Legal Oath, or an Oath ap 
pointed by Law, and the Allegiance we ſwenſſh 
is a Legal Allegiance, or that Allegiance, aui 
no other, but that, which the Lam requires 
And therefore, às the Law is the Meaſured 
our Allegiance, ſo is it of the Extent and 0! 
ligation of our Oath of Allegiance. . And thy 
Law, by requiring our Allegiance to be pal 
to the King in Poſſeſſion ;, determines our Al 
legiance, and conſequently puts an end to thi 
Obligation of our Oaths, to the Prince that) 
out of Poſſeſſion. So that here is no dangerd 
taking contrary Oaths, ſince the New Ot 
was not enjoin d before the Obligation of th 
c 

In Promi ſſory Oaths, all Caſuiſts agree, then 
is this tacit Condition, rebus fic ſtantibus; ail 
what 1s thus implied in the Oath, is ſupplie 
and expreſſed in our Laws, by which tit 


wents of Judges, 2s I ſaid befo 


* 


Oath is to be interpreted. 

And ſince the Aings for the time bein 
with their Two Houſes of Parliament, han 
by our Conſtitution, the Legiſlative Poul 


[8 J 
el, hey are enabled to do, whatſoever is within 


ta ne Verge of that Power, for the Preſervation 


Pf the Community, and themſelves. In pars 
icular, they can by Virtue of the Suprem 


y prior Lato, or Settlement; for then the 
reme Power, would be ſuperior to it ſelf) 
ut off, and extinguiſh old Rights, and ere- 
te; and eftabliſh ne legal Righic, and Titles; 
Wot only to private Inheritances, but to the 
row it ſelf: The Right of the Crown having 
Wver been, and by ſeveral Statutes of the 
Realm, expreſly declared to be, under the Di- 
ection of the Legiflative Authority. So that, 
yhoſoever ſtands excluded by the Legiſlative 
\uthority, whatſoever they may have had, 
gave now no longer any Right, or Title, to 
he Crown; and they, on whom the Crown 
0817s been fettled in Reverſion, as it has been 
Wn the Queen, will be, in the Poſſeſſion of it, 
s her Majeſty now is rightful and lawful 
Kings, or Queens of this Realm. Rig bt be- 
W's nothing but a Conformity to Law. 


1 © tt AR ne 
ur Laws in this Point not contrary to the 
Holy Scriptures and the Doctrine of our 
Church, bur rather agreeable to Both. © 
mC.' One will be apt to fay, that in all this Diſ- 

J courſe, 1 have gone no higher, than the 
_— Gs. Con- 
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f their Power, (which cannot be bond by 


| 
| 
| 
| 
| 
| 
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| 
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Conſtitution, and human Laws; but is thi 
ſufficient to ſatisfy Conſcience 2 Yes, in mat d 
ters of Civil Obedjence,of which buman Law: 
are the Meaſure, fo long as there is nothing 
therein contrary to the Lam of God. Wh d 
our Bleſſed Lord was upon Earth, He ſubni t. 
ted to the Government under which he lived Ha 
made no Alteration in Matters of Gaovern-Wt« 
ment, but left the Governments of the W ori 
as he found them. In his Holy Goſpel, ani 
the Writings of his Apoſtles, we have Com- 
mands given us in general to render to Cz 
far, the Things that are Czſars; To obey M. 
—. „ To be ſubject to the big ber Powers; 
ut we are left to learn, from the Laws d 
our ſeveral Countries, who theſe Magiſtrates, 
and hig ber Powers are, to whom we are td 
be Subject: And this without doubt is tht 
Reaſon of Grotius's Rule, That the InterprefÞ6 
tation of the Obligation of the Oaths, tala 
to the Civil Magiſtrate, is the Province 0 
Stateſmen and Lawyers, not of Divines: 
Becauſe the former, are generally. better ac 
quainted -with the Laws of their Countij, 
than the latter. What the Goſpel adds JM /c 
this Matter, is to ſet our Duty upon a high F 
Principle, by enjoying us to pay for Conſcieni - 
g 
[ 


fake, that Obedience which human Laws en 
act, for Fear of Puniſhment, 


: The 
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The Conſtitution therefore, and our Obe-- 
dience according to it, is ſufficiently vindica- 
ted, if there is nothing in it, contrary to the 
Law of God; for then the Laws of the King- 
dom (which the Divine Law commands us 
to obey) do bind our Conſciences as Subjects, 
and we are not only warranted, but obliged 

to pay our Allegiance, as the Law directs. 
But we may venture a Step farther, and 
affirm, That our Conſtitution, by requiring 
Allegiance to be paid to the King in Poſſeſ- 
ſion, is ſo far from being contrary, that it is 
agreeable to the Holy Scriptures, as appears 
from our Bleſſed Saviour's Reſolution of the 
Caſe, that was put to him, whether it wat 
lawful to pay Tribute to Cæſar or not? He 
bad them ſpew him the Tribute Mony, and on- 
ly alk'd them whoſe Image and Superſcription 
Ii it? (i. e. who is in Poſſeſſion of the Go- 
vernment?) And when they anſwer d him 
Ceſar's, he immediately determines, Render 
therefore to Cæſar, the things that are Cæ- 

lars, G. Ee; e 
Here it will be anſwer'd, that Tiberius Cæ- 
far was a rightful Emperor, the Senate, and 
People of Rome, having conferr'd the whole 
Authority, of the Roman Government on Au- 
guſtus, by the Lex Regia. If we grant the 
Lex Regia to be genuine (which —_ rer 
2 enied 


L900 
Fry in 4 Tract, De ihne Legio Regie, It 
ſines it is ſpoken of with ſo much Aſſurance, Wit 
by the Emperor Juſtinian in his Inflitutes : 
Yet what is this to Lib eriuss Title? The Ley Mt! 
Regia did not entail the Erbpite on Aug uſtuss Mit 
| Potterity „ and if it had, Tiberius was none of Wt! 
them. And if we look into the firſt Book of 
Tacitus s Annals. we ſhall fee, that he durſt tl 
not, upon Auguftns's Death, lay any Claim to R 
183 but by Fraud (of which he was a great IP 
N 
I 


Maſter,) and nk he wound himſelf; Into 
the Government, and the Submiflion of the I. 
Romans (ſuch as it was) was his own Title Hr 
But were the Rofnans themſelves Rightful C 
Governors of Juden? The: Law given by 
1 
8 


God, Deut. 17. ſeems to have been a funda- 
mental Bar to the Right of any Heathen to 
govern the Jews, and was probably the groun It 
of this Queſtion, which the Phariſfees put tot 
our Sat iour. And tho? the Jews, had gene- 
rally fubmitted to the Roman Government; 
for Ihe Law, that prohibited them to ſer up? 
Stranger, to rule over them, did not, as I obſer- 
ved before, prohibit them to ſubmit to a Stra. 
ger, when he had by Force ſer himſelf over 
them: However, there appears no Expreſt 
Act of the Reſignation of the Sovereign 
Power to the Romans, like that of the Len 
Regia Conferring the Sovereign Power on 
aas Nothing but a forced Submiſſion IM 1 
t0 


91] 
71 Superior Power, which many of them 


[if ſerupled ; and the generality of the Na- 


tion, were in the mean time in Expectation, 
that a Prince of the Tribe of Judah would 
mortly break the Roman 18 and reſtore 
the Kinddom to Iael. 

But not to inſiſt on this, let it be granted: 
that Tiberlus was à rightful Governor of the 
Raman Empire in general, and of Juden in 
particular; This will not weaken the Argu- 


ment. that 18 drawn from our Saviour's Reſo-. 


lution of the Caſe. For our Saviour doth. not 
reſolve the Lawfulneſs of their Subjection to 


| Ceſar, into his Rigbt to the Government of 


Judea, but into his Poſſeſſion of it; the Coin- 
ing of Mony and raiſing of Taxa, which our 
Saviour lays down for a ſufficient Ground of 
their Subjection, being no manner of Proof of 
the former, but an undeniable Sign of the latter. 

And this is the Opinion of the learned Gro- 
tius, as he has deliver d it, in three ſeveral Books, 


written at different times, which ſhe wis it Was 


the Reſult of his moſt deliberate Thoughts. 


+ In his Votum pro Pace, he faith, And. 


if any one in our time, had ſhew'd our Mo- 


2 and we" 'd Sr is this ede Any _ 
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+21 fi quis 275 tempore nummum tend et, & quaſi je, 
Cujis bac 95 Imago? guilibet & dockus & in 2 1 on 
fuit, Ordinum Hola 140. 25 


both 


* omnes qui nunc in illi terris * 1 
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People. For they are in poſſeſſion of the G0. 


, becauſe be was in Poſſeſſion of the Govern- 


. 
both the Learned, and the Unlearned, would 
readily Anſwer, The States of Holland's, I 
think all that live now in thoſe Territories db 
owe Obedience; nay, and if they are injuri- 
ouſly treated, patient Submiſſion to thoſe, who 
are now the Governors of the Towns and the 


vernment. © * 

In his admirable Book de Jure Belli & 
Pacis, be ſaith, Eſpecially in a controverted 
Caſe, a private Perſon, ought not to take u 
on bimſelf to judge, but to follow Poſſeſſion, 
Thus Chrift commanded Tribute to be paid to 
Czfar, becauſe the Mony had his Image, that 


ment. © This being (as he ſays in his Note) 
the moſt certain Sign of Poſſeſſion, f, 
In his Annotations on the 22 chap. of St. 
Mat. Explaining the Words, whoſe Image and 
Superſcription is this? In the 20cb Verſe he 


US U 


vunt ſentio Obedientiam, imo & fi quid mali igſis inſeratur, pa- 
tientiam dehere iis qui nunc ſunt oppidorum populorumgue Re- 
Goribus . Sunt enim in Poſſeſtone Imperii. Vot. pro pace p. 62. 
_* Maxime autem in re controverſa, judicium ſibi privatus ſu- 
mere non dehet, ſed poſſeſtonem ſequi. Sic tributum ſolvi Caſan 
Chriſtus jubebat, quia ejus imaginem nummu praferebat, id eft, 
quia in poſſeſſione erat Imperii, De Fure B. & p. I. 1. c. 4. $20. 
1 Quia ejus imaginem nummus præferebat] certiſimum hoc 
Indiciu m poſſeſſianis. Vide in Hiſtoria Genuate Bazarum |, 18. 
V. 20. Th i d adm x, n.emyearn  Sicut legem f- 
gere. fignum eft ſummi Imperii, 11a & nummum cudere, nam v6 
wITua, ut docet Ariſtoteles, & nomen ſuum, & vim habet d 
WE | lays, 


2 Ig v4. Ry. IQ Fo tn, 23 nm > IQ »y 


Hani 


ſays, 4s to make Laws, ſo to coin Mony 15:4 


d 3 ; ** / 

Mark of Sovereign Power , for rouonue Mony 
. as Ariitotle teaches receives both its Name 
1 and Value from vouy the Lam; hence to adul- 


terate the Coin is ranked among ſi Treaſons, — 
The Mony it ſelf therefore receiving its Value 
from the Edict of Cæſar, and bearing Cæſar 
Image and Superſcription, declared, that Ciz- 
far actually poſſeſs the Sovereign Power over 
Judea, and that the Fews in uſing the Many 
acknowledged it. It might be objefed, that the 
Romans had the Rule over the Fews,aud Cæſar 
over the Romans in Fact, but not of Right. 
But Chriſt ſhews this doth not at all belong to 
| tbe Queſtion For ſince the Peace of Natzons, l 
cannot be maintain d without, Arms, nor Arms | 
| without Pay, nor Pay without Taxes, as Taci- 
| tus ſpeaks, it follows, thar Tribute muſt be paid 
to him that governs, as long as he governs, as 
. Reward of the common. Protection, which be 


ert 


7%; .- **- IR. 


1 


5 . 24 4 
1 FE) #2 =» 
— " „* "IF. 1 hl 4.44 e * * Pl 2 4 * * 


— —— 


N Youu Hinc Majeſtatis criminibus dccenſetur nummos cor- 
rumpere. Tpſe igitur nummis pretium habens ex Ediflo Caſa- 
ris, Caſariſque nomen & vultum. preferens, teſtaatur Caſafem 
S ſummum in Judaam Imperium reipſd obtinere, idque d Judais 9 
aummo illo utentibus agnoſci. Ohjici poterat, ipſo-quilem fallo | 
Romanos Fudæ is, & Caſarem Romams imperaſſe, at nullo jure. 
Sed Chriſtus aſtendit hoc ad propoſitam-queſtionem nihil-pertine- 
re. Nam cum nec quies gentium fine Armis, nec Arma fas Sti- 
pendiis, nec Stipendia ſine Tributis, haberi poſſint, ut loqui- 
zur Tacitus, ſeguitur ei qui imperat, tantiſper dum imperat, 
pendenda tributa, ut pretium communis tutela, quam pr.eftat 
nobis quiſquis eſt publici imperii poſſeſſor. Propterea ingvit Hau- 
won - affords 
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ds us, who is in Po the Cover 
25 whoſoever be be. Le ore pitch $ 
gal, von pay Tribute alſo, and not 700 out of 
Bag wore but in regard to Fuſtic 
— quity , becauſe under the Protein q 
the" Powers, ye e ſecure 400 ws Piolence an 
Injuries. ' + Render (a as St. Paule ex 
Fae, it, wwbo; when be z 199 of Tri 
te ; ſubjotng, render therefore 50 all Then 
AI is not my Deßgn Bete, to eating tho 
Tit of Scripture, nor the Argument froci 
Providence which has been ; HR from 
them, and ſo much debated in this Controvef 
ſy: : How far, and in what manner, the Divine 
a idence is concern'd, in 200 Revolutions | 
f State 8 A 7 1 doms, and how far i; 
ill, or Nil not Juſt}f SubjeAiod, after the 
Revolution 1 ls of) and the new Government 
eftablifhed. But without entering into this 
Diſpute, after the View that I of 
1. der, I. may, take the Liberty te 
the Controverſy on a nom Foot,” and 
without incurring the” leaft Suſpicigo, of com- 
Gag: OED with Tory Propoſe this 
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noſe Queſtion: That after the Dvine Provi- 


„ere bes placed, perminced; at leaſt, a Perſon 
if o be plac in fuch a Station, that the Laws 
che Kingdom acknowledge: his Regal Au- 
of hority, and require the Allegiance of the 
4 Pubjcdt to be paid to him. 3 whether to reluſe 
acknowledge him, for our King, or to pay 
i Allegiance: to him as :(uch;vis not to oppoſe 
it goth Prouidence and am . 
1 From the holy Scriptufes, I come tothe 
ſz udgment of: our Church as it may be col. 
l eſted from the Homilies. I do not preten d, 
m hat 1 by ; 
6 ay of an expreſs. Deciſion of this Queſtion z 


holy: chat there are ſome Paſſages, 10 be me 


e cbates e bich plain hy-fayour thar fide-of 
1 eſtion which we inntdih; of whiehk 
1 hall here anientipn but ans. 51 * ane 
in the Sixth Homil y againſt. Rebel Hon, 
have theſe Wards: be Hiſbop of Rome 
F wfing King John; and Hiſcberging bis Sub 
, of cha Our of Riddlity,: unto their-S0- 
q rereign: Dora: Now had Engliſhmen, as that 


me, known their Duty to ubgir Prince, ſet forth 


. Cord, would & great many of NobIes, 
and other Engliſhmen, natural Subjects, for this 
ireign and unnatural Uſurper bis vain Curſe 
be King, and for bis feigned diſcharging 
ben of their Oath, and Fidelity to their 


natural Lord,. upon ſo ſlender, or no Ground 
e -- 


[ 96.) 

at all, haue rebelled againſt their Sovereign 
Lord the Ning? Would they haue ſworn Hd 
lity to the Daupbin of France, breaking thei 

Oath of Fidelity, to their natural Lord th; 
King of England, ꝙg. 

It is well known, that King Fobn was 1 
more than a Ting in Poſſeſſion ; for Arth. 
who was his elder Brother 's Son, and put i 
a Claim againſt him, with his Siſter Elæaua 
whom he kept in Priſon all his Reign, wer 
nearer in Blood to the Throne, than himſelſ, 
and yet we ſee the Homily calls him the Sub 
jects Sovereign Lord the King, and their 
Natural Lord the King of England: Con. 
 demns'thoſe Subjects that broak the Oath of" 
Fidelity to him, and therefore juſtifies tho? 
that took, and kept their Oaths to him; a 
conſequently Juſtifies others, who take and 
keep Oaths, to ſuch. Kings as he was. In: 
Word, had you lived in the Reign of King 
John, F would you have given your Oath o 
Allegiance to him? If you would, you need 
not have refuſed it to any King ſince. II 
vou would not, you would have refuſed ai 

Oath, that the Church has judged lawful. 
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hem, God giugth and ſettæib up 

e and on the contrary part, to the Feat 
puniſhment. of the Wicked, A learned 
100 wet and Caſuiſt of our Church ſaith, that 
rd WOT. infliru, 
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the publick Good of the Community it ſelf, 
and but ſecundaril "pay ne, onh, 
for the bag of he civil Magiſtrate, as it i 
profitable to the, Prince, that the. Common 
wealth  (bould flouriſh, + Forteſcue Lord Chan- 
cellor of England under King Henry the VIM 

Ju ates, and approves, Thomas Aquinas for the 
ſame Doctrine. St. Thomas, 15 be, in th 
Book wwbich be writ fo, the Ling of Cyprus, if 
the. Government of Princes, ſaitb, tbat till 
King it given for the Kingdom, and not th 
Kingdom for the. King. Had, Governmel 
been: inſtituted; for the e lake of. the Prince, an 
Subjects aba to be only the 1 
of, his Grandeur and Power; if the Prin 
came to be diſpoſleſy'd of his Kingdom, 
you have then de vera e for the 80 
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all. the pv ded of the . tha 
after they Rae done ER e a. able, t 
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Adintain their Prince in the Throne: f hei 
happens to be diſpoſſeſsd, and eanubt afford 
the any of the Benefits of Government, can 
nd neither himſelf, them, nor his Right 
* govern” them; It is not reaſonable that 
hey, for whom Government was inſtituted, 
ould looſe all the Benefits of it, and live! 
Diao at home, or Exile: abroad, for the 
BSake of him, for whom it was not inſtitured, 
it leaſt not primarily inſtituted. The Conſe- 
quence is as naceſſaty; as the Principle, whence) 
eis drawn, is true; which in ſhort is this, 
Phat Government was made for Man, and not 
an for Government ; and both the one, and 
he other are countenanc'd; by our Saviour?s) - 
Deciſion of the Lawfulneſs of what his Diſchs\ 
les did on the Sabbath Day, upon this Prin- 
iple, that the Sabbath was made for Maii, 
ind not Man for the 2 
f it ſhould be ſaid, that th is Argument, 
eth been INE by e of by ſome, to juſtify the 
Mcſiltatice of the ſupreme 15 Agiſtrate, when 
ie does not pürſue, as they bly nk, the Ends 
f Government. I anfwer, there is this great 
Pifference, betwixt the To Cafes, that the 
Ls of the Land, which low, and require 
ubmiſſion, forbid Reſiſtance... . | 
Secondly, They. who employ this Argu- 
ent for Ned ſtance, are ſo far from purſuing 
1 be e Ends of Gbeweß fe! of their n | 
i, 


Chaco 1 
ſisg chat than deſtroy the very Notion of 
it. For- by making. as they do any of the 
Subjects, as much Judges of the(publick Good 
asthoſe, who: are inveſted with the Auth 
ri of the Government; andy giving then 
a Liberty, to oyerturn both. the Laws and 
| Law-makers, when they do not purſue, what 
| they think to bs, the publick Good: They 

leave no Authority inthe Laws, which -acs 
cording -to this Opimion, are no more thin 
Connſels, that th Subjects may take, or re. 
fuse as they think fit: They — no Diffe 
rence, beten the Governors and Governediif 

F a Word, they have vo ſuch thing a 
Government, by ot leaving a Dernier Re: 


ſort, from which there is no Appeal 1/322 
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Our Laws in this. Point, e co th 

r Praflice. a all, Mankind, ee, 
5 God 5 own. People, the Few Ei, and ih the 
470 „e 0 the Earlier Ages... Raw 


this is a ealonhble Noi 
ment, we ſhall be farthe 


* (mm es: come in the laſt Place, 1 
e Feine iir er 13 
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1 Sebi „ eee rere ſinguli liceat ereunt a 
Imp erium etiam ue 4 Tabl. . 3. 1 FF 
f conſidel 


can... 
conſider the Practice of Maxkind. And her, 
of Wi. mall firſt: confider the Behaviour: of thoſe, 


Jof Gods peculiar People the ems, and then 
the Chriſtiant, (of the earlier Ages eſpecir 
ally) who ſucceeded them in that Relation, 


Jt Midianites, the Moabites, and other neigh- 
y bouring Nations, when they were ſubdued 
IC — them, is evident from the old Teſtament. 
That they became Subjeds to Pharaoh Necob, 
IG 


K of Spy whe cutry ſong Feboabas: their 
King Captive into Egypt, and ſet up Eliatim, 
o whom he gave the:Nanie of Jehoialim, to 
de King over. them. Aſter this 
under Sobſellios to the King of 


5 Babylon, and ſet his Son Feroniab on the 
the likewiſe removes to Babylon, and puts his 


Sie Remnant of the Fews,' hae. were left in 

Fudea lived Subjects to the King of Bahylen 
overnors, as the Captives in W 82 

o chis Government there.» 

It it be faid, that Goll by his L 


King of Babylon. It may be anſwered, 


who may ſer ve far Examples tows; I mean, 


That the Jeet lived ini Subjection to the f 


me 
rho carried away King Foboiakim Captive | 


ins, which after a Reign of 3 Months, 


nele Zedekiab in his Place, who in a achte 5 
ollowed the reſt into Captivity ; after which 


vinieb, commanded the Fews to bebe 10 


hu they. hadfubwicte$torke Magbites, to the 
H " King 


— 


L102) 
of Egypt & without any uch Gon + 
Mand that we know-of, nay to the Kingd 
Bubylcn bimſelf;-'before: this Command wal 
given, which was nor till the Reign of 22 
kieb, who was the ſecond King, ven the Ki 
of'Babylon had ſetrover them. '! © 
Aeg the next place, it is to fe inofilad 
1arultho' God's Command, was of it ſelf abu 
dntitly luffcient, to oblige them to ſubmit, yu 
He was pleaſed to condeſcend to give them 
Motive or Reaſon, for this Submiſſion, 7 ſpai 
ro Zedekiah Ng of Judah, according to 
abe ſe Words, ſaying, bring your Necks unit 
tha Tote of the King of: Babylon, and ſem 
Vin; and bis Poopl; —— Why will 
che bon and tb by "the Sword, th 
Famine and the Pe ks as" the Lord but 
Fpdken ait e ations that will nor ſen 
be Ming off Babylon. Wherefore ſoouk 
bis City be laid maſt? Jer. 27. 12, 13, 1 
And thus the. Propliet Jeremiab, in his Le 
ters to the Captives at Babylan, faith, Si 
ve 'the Peace of the Cty ʒ where I haue caul 
785 ito be carried away Captive, hud pray u 
the. Lord fbr it, for im the Peace there! 
ye ſpall — Peace, Jer. 29. 7. Which 
thus expreſſed by Baruch, in his Exhortatial 
tothe Jer Pray for the Life of Nebuciil 
donoſor King of Babylon, and for che Li 
% Balthaſar bis Son, That their! 18 
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Ta} - 
. Erb, as the Days of "Heaven. And 
d he Lord will ive us Strenpth, and lighten our 
es, nd wif ſhalt {ball live under the Shadow: of 
abiichodonofor King of Baby lon and under 
d ſhadow of Balthafar his Son, and we ſball 
eve them many. Days, and find Favour in 
bs Sight, c. I. v. 11, 12. Thus we ſee, when 
36d commanded them, to ſubjnit tothe King 
f Babylon, he was pleaſed over and above 
o add this Reaſon for their Submiſſion, that 
hey might thereby live ſecure under his Pro- 
ection, and enj bf the Benefits of Govern- 
ent in Peace a quilli ty. 
Whether the 5 1 This Command 
Goa, or at leaſt the Reaſon of it, the 
ſervation of themſelves under the Pro- 
er of Government, did extend to, and 
ould juſtify their Submiſſion in the like 
— we find, that after the Deſtruction of 
he Baby loniſh Empire, without any ſuch 
Particular Command, they ſucoeſſively became 
zubjects of the Perſia an, after that of the Gre- 
an, and at laſt of the Roman Empire, which 
vallowed up all the reſt. 
Their be under that, which is call'd | 
he Grecian Monarchy, deſerves a more par- 
ificolar Reflection. After the Death of Alex- 
rer, (to whom the Jews had ſubmitted) 
everal Kingdoms having been formed out of 
i n Judea _ unhappily _ 
4 


Subjects of 1 the Orig 
Fer ram being xeproaubed for this, that the 
bedience to the King of Eg yt, or to the Nit 


rould defend his Sv emment over them. 


Shih, Tach, Backer» Fokphne ;danguth 
Fillelny tocthoſe Princes. 
has given wuch the ſame Account: of thai 
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betwixt wag oh has moſt ala thai 


2 5 23 where th 6: talepyes ; aj 


ucide reig Mz. 1 Anda | 
great $27 engaged. in, frequenli 
Wars againſt one8nother ; the moſt ſucceſsful, 
may that either ef them had to invade cad 
athers Daminions i was firſt to ſubdue Juda 
Asi ere A 1 of 85 | 
Kings 5 * you O to [4 25 'S | 
tiquities, you Will find, thatthe]ews becanfifo 


Kings, according as thoſe Kings, recover d 
Joſt the Poſſęſſiqn 96 4 and yet were 


ware highly Los par 457 both fox their Fi 
lityl becauſe they aantinued firm in their 


of: Syria, as long as he one, or the oy 
If you would be ſatisfiehinghe. das al F 
of: what, I have hereaffirmed-in general, ya gi 
noed only read the 1, 2, 3, 4 and 5, Chapteliſi 
where you will alſo find they took, Oaths{ ln 


M. Fleury, in his Manners: af the haeki 


Behaviour under theſe Kings. As. they af 
iſcituared, het wixt the * Gd, Arne, and . 
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% Kings mere moſt powerful." * The Sub. 
i 7000 of the Jews to Alexander, under their 
tne Jaddus, has been much diſputed, 
ve been written upon it, fro and 
_ Controverſy : But their. i 
Suben to the Kings of Efe and 
of Syria, according as the farmer; or the latter, 
became Maſters of Judeait «lap, and Admins 
fac Diſpute. / ot +I 021116 ITT 
As for the Bchaviouriof the Primitive Chri 
fians,after the Revolutions of Government, iu 


he inſtance of diſpoſſeſs d Emperors, claiming a- 
I 7 — Rivals; (except it be that of Maxi- 
nus Thrar, and — W and the Empire, 
here could be no claims 


Perſecution agaiaſt the Chriſtians, out of Ha- 

d to the late Emperor, Alexander Sæuerus's 
J Family, of which 

learn n But how the Chriſti- 

ans behaved themſelves under the Riyal Em- 

drs, that were ſet up agai 


4 in meat read that aba. two > Gordiani, 
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armer, and ſometimes the latter, according, as 


the earlieſt; Ages of the Church, we have no 


een That ML 2 3 Trax, raiſed a 


many were Believers, we 


Maxingn;, ut have no certain Account, On- | 


oient les Mus %: OW 11 SE art 1 | 
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Father and Son, that were firſt ſaluted Empe. 
rors in Africk, and afterwards confirmed by 
the Roman Senate, met with a chearful Sub 
miſſion, both at Nome and throughout Itah, ex. 
cept in a few Cities; as well as Maximus ani 
Balbinus, who were created Emperors upon 
the Death of the tœo former, and before the 
Death of the Maximini. I cannot ſay there is any 

 Teſttmony, that proves the Submiſſion of the 

Chriſtians in particular, to theſe Rival Empeſ 
rors; nor is there any that provesthe Chriſtians, 
who were very numerous at that time, were ſi 
gular in their Behaviour, amidſt this generilf 
Submiſſion: And is it probable that ſo great! 

Body of Men ſhould adhere to the Diſpoſſels{ 

Emperors, and no notice ſhould be taken of i 

in a Hiſtory, which takes notice of a few Citiaſ 

that did ſo? However, in the 4th 5th and 6 

Ages we have ſeveral Inſtances, of the Chriſti 

ans becoming Subjects, to New Emperor 

whilſt the diſpoſſeſs d Emperor was alive. II 

content my felf with giving a Precedent a 

their Behaviour in each of thoſe Ages. 

In the Beginning of the 4th Age, Conſtan 
zine and Licinius, who were Collegues in th 

Roman Empire, having publiſh'd an Edict toll 

the ſecure Profeſſion of the Chriſtian Religion 

Licinius notwithſtanding, a while after begal 

to perſecute his Chriſtian Subjects; for which 


"* See Juli Capitalini Maximini Bur. 


Cate 
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e. nſlantine engages in a War r againſt him, 
y ispoſſeſſes him firſt of ſome of his Provinces, 
b. and — in a ſetond War, of his Em- 
1 = of the Eaft, and reduces him to a private 
aa and at laft, upon his deſigning to raiſe 
on ommotions, puts him to Death. In the 


— time, the Biſhops and Chriſtians, as 
yell as the reſt of the Subjects of Licinius, 
id a chearful Obedience to Conſtantine, as 
e became Maſter of Licinins' 8 Diviſion of 
he Empire. | 
Some learned Men have aid, that Conftan- 
Wine was ſuperior in the Empire to Licinius : 
But it is evident from Euſebius, that they were 
Wot Joint .Emperors, in one 'Throne : * But 
the Roman Empire was divided into two Parts 
berwixt them. Conſtantine, as elder Emperor, 
chen they met might have precedency in 

Place; but each Emperor was, in his 'own 
Fart, abſolute; and independent on the other ; 
} and therefore, when they were both Conſuls, 
n the Weſt that Year is inſcrib'd, Conſtantine 
the fourth, and Licinus the fourch time Con- 
ul. But in the Eaſt, Licinus's Name ſtands 
Erſt, in this manner. Licinius Auguſtus the 
| fourth, and Conſtantine the fourth time Con- 
ils. As Velaſius proves out of the 2 4 
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anathematizing the Council of Chalcedon, and 


And yet I do not ſind hut — of the Sul 


were not pray d for, \by Name, in the earliaj 


468 . 5 
In the fifth, Century, the Emperor Ze, 
was diſpoſſeſs d. _ driven into Laura 
by Baſilſcus, ho, by Uſurpation, mount 
the — Throne: And yet after he wy 
ſettled in at, had ſo general aGobviſſion, tha 
we find no leſsthan 500 Bilhops, and amonz ii 
them, Three of the Four Eaſtern Patriarch * 
ſubſcribing to Baſiliſew's circular Letter, f 


Leos Tome. It maſt be confeſs'd- that theſ 
Biſhops, who diſcover'd ſuch Poſilanimif | 
and\Levity, in condemning the Council oiit: 
Chalcedon, are not to he (et up for Example; 


jects particulatly the great Acacius, Patria 
of M S. 28 of inflexible» Reſolution a of 
Courage, who maintain'd the Autharityt 1 
the Council of Chalcedon, and could not Wii 
induced, by all the Menaces of Bafilifcus, | | 

ſubſoribe his Circular Letters, did, at lf 
ame time, acknowledge his Imperi Authel 
hy as much as thoſe. that had ſubſcribed, 
Some, I know, have ſaid that-the.Empera 


Ages. That they were pray'd for when the 
were Pagans we are ſure; whether by Nat 2 2 
ll not be poſitive: : But chat they were pre 
ed for rl Name, after they were:Chriftians| | 
is no doubt 2. That Suey 3 
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ed for by name in the Age, we are naow 

en of s ard aſſurid by a Paſſage in 
cee Epiſt le, ad Fpiſcopor Dar- 

1 , iuhere he takes Notice that the Em- 

1 wor Zend coldur d over his Diſpleaſurè a- 

| inſt Calendion! Biſhop of Anpiocb,; with a 
retext, that he had razed his Name out of 

: Di ptychs in favour! of re . n 

und lar. didit 1g gil 

N io the, fick Century after tbe Garbe, hid 
Wabliſh'd themſelves in Iαι, and made 
7 ꝗhe Capital of their Kingdom, and the 

amann had ſived a good while in Subje- 
ion to the Gathic ł Kings: The Emperor 

nian, about the Year '53 5, -fends an - 

E 1 his famous General gh. 

iin, uponwhoſe approach Theodatus, K. of 

1 — uits Rome, andthe Romans toavoit 

* d their Gates to Beltsnrius Howe er, 

wi leit the Gti returũ d under their 

EK. ices; and laid Siegel to Rome, which 

on erung defended; and furced them to'raife 

ie Siege, after they had lainabove a Tear before 

f Silutrius was Biffiop of Rome, when ir 

at reduced: by Belizariuzy having been pro- 
ted to that Ste by Thevalarus, late King of 

Bc Gorbs, He . time under the Dif- 


n A = EEE — 1 


1. 13. in il of Lable Ex Coſſart. Councils... 

8 vagr, Kaul. N 3 3. C. . and another luftance, of 
je ſame in in bis — * Anafa ee c. 34. 

+ It appears from | eng e bello rey lg 1. E. XI. that 
rerius, as well as the Roman Senate, and People, took 
aths to the Gothick Kings. plea- 
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9 of the Empreſs Theodora, who w 
ſolv'd to deprive him of his See, becauſe h 
would not communicate with the Hereticd 
Biſhop Anthimus, and to advance his Deacat 
 FVigiliue, who was then at C. Si and had pro 
miſed the Empreſs, he would communiem 
with Aab if ſhe would make him B 
ſhop of Rome. This was reſolved; on 
ſhe wanted a plauſible Pretext' for the Dep 
vation of Silverius: The true Cauſe, his nf 
communicating with Anthimus, the —_ 
liſt, ſhe durſt not own to the Emperor. J 
could ſhe want a fair Pretence? Had not 
verius lived a Subject, under the Gotbiſ 
Kings, and been —— d by one of then a 
the Roman See? And if this was a Fault, w 
not he more obnoxious than any Man, m no 
only as he was Biſhop, but alſo as the ful 
Citizen of Rome? But this was ſo far fro 
being eſteemed a Fault then, that in the Ao 
count of his Mortal Enemies, who w. 
ſeeking his Ruin, it would not bear an Ace 
tion: And therefore Theodora's Inſtrumeni 
were forced, to have recourſe to the Subor 
nation of Witneſſes, and to forged-Lettets 

to prove him guilty of a Conſpiracy, to be 
tray Rome into the Hands of the Gothia 
King, when he laid Siege to it: For to u 77 
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ermine a Goveroment by\ Treachery, or to 


- 


1 


emed Crimes; but to ſubmit to a ſuperior 


"Prince could no longer de- 


F ſhaald now in the lai Plice, alledge e 


pr 


paniſo Netherlands, and in Spain it ſelf: Ini 

which the Inhabitants tate Oachs ef Ei- 

ings 1 
Ie 


2s they come under their Power. 
And what has been thus uoverſally.pra- 


9 * 1 =» * 


rms, as univerſally juſtiſied? Ti acknows 


dged by all, faith: Pufſendorfi that Subjects, 
ter their Prince can afford them no Prote- 


lves from Ruin. 
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Indum excidium, & poſtquam in Rege mbhil amplius eſt praſidii, 
len ſeſe ſubmittere, Puffend, de Jure nature & Gentium, I. 7. 
7.5.4. of 5 9 

In 


gvolt from it whilſt it ſtands; were ever e- 


ower never oe Tour their Enemies being 


ſed; is, as a Jearned. foreign Lawyer daf- 


Hon, may ſubmit to another to'\preſerve them- 


* Illud omnes fatentur * Poputum Regi Subjetum,ad decli- 
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„In Anfwer to chil nity from the Prat 
a ——_—_— It has been faid; ric fr 
not what their Conftitutions are, hat jenſfi i | 
Need ee ere is no, doubt, but 4 
17 om en er, in.ſeveral Poi 
Sa e too; 175 


ere , 


— — eld betel Nad 
of the World, have zgred in this: Thug ufter 
have done what che can to preſerve their Prin 


they are at Liberty co proſecrs he Mow, under 
new fi 'Gover „hen the. Prince, can, nei 


elend himſelf, chem, nor his; Goyernment, on 
"Arid a out Laing PROT the bi 


fr e e other A 5 after a 


Diſcourſe; I may 5 
; — — AD Oxide Fin 
85 75 — — aftet the Care 
4 TH to {ecurs; the Prifer iu his Theo = 
hare ma Se 8e for oP Meg | 


COW ride the e 975 | 
;ah&require the Subjects roi it to Fine 90 al 


in Poeſſeſnon, — — Neck” rhan 
no Oountry in tl chb World, has had more Revo | 

of Gor than ard. And to 
where I began, ſince cha Lau, which are d 


Rule of { Civil Subſecdion. require This, 
eee ow Wer a. 
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The Allegiance of the SUBJECT. 


55 Way of REPLY to the ſeveral 
Anſwers that have been made co it. | | 
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The: PREFACE. 


0 reduce this Controverſy to 
Matter of F act, was, I thought, 
1 the Way to bring it to a ſhort 
Ind a fair Iſſue. For, that it has been 
e Common | Uſage of the Realm, 
pr all Orders and Degrees of Men af. 
Revolutions to ſubmit to the Princes 
at were poſſeſꝰ d of the Throne wich 
e Conſent of the States: That the 
uthority of theſe Kings, to which the 
bjects ſubmitted, ſwore, and paid 
legiance, was owned in the ſuccee- 
ng Reigns of the Kings who were 
Weir Rivals : That the Judicial Pro- 
W-dings, and adjudged Caſes in the 
Hurts of Kings de jure, which do ful- 
acknowledg e that Authority, are ex- 
ne in the — Bool of thoſe Reigns: 
hat the ſolemn Reſolutions, and de- 
ared Opinions of Judges, "and great 
awyers, both ancient, and modern, 
ich I have-produced for this Autho- 
% were really delivered by thoſe Jud» 
go Lawyers; That all the publick | 
_ _ wt Sta- 


The PREFACE, 
Statutes, which were made by Kings 4M 
fafo, have ever had the Force of Laws d 
this Realm, have been always pleaded 
as ſuch in the Courts of ſucceeding 
Kings that were their Rivals, withou 
any Confirmation, or pretended Con 
firmation,and have been recited as ſuc 
by Kings de jure and their Parliament 

That when the 25 Ed. III. was mad: 
as well as in all times before that St 
tute, by the Common Cuſtom 20 
Ufage of the Realm, the Unpoſle(Wc 
— Heir was never ſtiled an 
held to be our Sovereign Lord the Kin 
by any: That the Prince in Poſſeſſi 
of the Crown and Kingdom was i 
ways ſtiled and held ot our 800 
rin Lord the King: That in the 
Year of Henry VII. a Statute was mad 

which declares that co. ſerve. the Ki 

for the Time being is the true Duty a 
Service of Allegiance, and ſecures t 
Subjects in the Diſcharge of that & 
vice; and that this Law has never ot 
Repealec by any {ucereding 1 
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Queen, but ſtands, at this Day in the 
baute Books à Law of this Realm: Are 
1 ill Matters of Fact. my 
| Now there is but one way to aufe 
atters of Fact, which ĩs to deny them. 
nd tho'theſe Authors have ãttempted 
This in an. inſtance or two, yet they 9908 
hone it ſo faincly and unſucceſsfully, | 
nd the Evidence againſt them is ſo 
u ear and full; that inſtead of roulndiy 
Wicgying cheſe Facts, they have had re- 
8 our ſe to the Fal pos of ſub ratione Juris, 
Wand che Freſumpti ve Conſent, & c. with 
A rhich (tho they have not the leaſt 
\uthoricy, for either from our Lawyers 
xr Law- books) they think to turn off the 
jorce of what has been urged both from 
be Common Laws and the Statute 
Book, But this is not anſwering, but 
wading, tis ſetting up their private 
Opinions againſt Eact and Law, or 
aying the Laws aſide, and ſetting an 
y potheſis | in their Place. 
It is certain, that the Schemes of Go- 
ernment which have been form d by 
e ſome 
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foipe Men of leiſure, are perfect Stray 
geis to our Laws, Laws are Rules gal 
by che Supreme Authority, "blight I; 
che Subjects to regulate their Action 
by them, in Order to the Publidi 
Peace and Tranquility of the Realny 
without any fegard co the Patriarch 
or popular Scheme. * And cherefore'i 
ſuch as dictate fiom kitket of th 
Schemes, that Maxitn of Law is 2 f 
ficient Anſwer, Lex nun thieit, wege 
dlicere deben. 6 * 
Some, I know, doubt; 'wherhes af 
man Laws are fafficietr to juſtify o 
Actions in foro intern, aw Aan "+ 
ſI˖cience. But they are to c oalider, tl 
Conſcience is to be directed by ſoil 
Rule. In Matters of. Faith, 200 ) 
vine Inſtitutions, Divine Revelarionh 
our Rule; In Eccleſiaſtical Martel: 
EO diſtinguiſhed from Diyine Inflit 
tions, the Laws of the Church; 
Civil Matters, 1. Laws of tl 
State, ſo long as they enjoin nothin 
Contrary to the Law of God: Ift 


1100 


10 
1 + 
of 


18 Pf kn S 

. 525 0 ive a plain Apoſtolical Rule; 
ele Father tha au; If they 90 
Have another Ap ftolical Kill 


F Gor 9270 a no particular Laws in 
m8WCrvil 1 5 sto tlie Form of Goyern- 
bent; Pete Meaſures of Obedience, 
cept it were to the Jewiſh Nation. 
Neicher has the Revelation of the Go- 
el made aby Alteratibn in this N 8 
We ate! 5757 1.fay, commandedih g 

neral 7000 Magiſtratet, &c. but Ire 

45 0” bots the Layvs of, cer 
Country; the Magiſtrate 1 OY "arc 
at Obedtence is due To Md r 
M leſled Lord hintfelf fübmitted to the 
Govertiment under which! he lived, anf 
made nd Change in che Goyetnißenes 
Pf the World, but left them in the 
Fame State in which he found thetg. His 
Apoſtles, and their Shccelſors after them 
lid che fame, whether They ptopagated 
the 'Gofpel within,” vr without the Li- 
Wits oft Roman ichpire! The Ad- 
Fr ancage” whit h Divine Revelation Has 
3 brought 
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brought to Government, and the $6 
curity it gives to the Thrones of Prince, 
is not by altering the Object, or the 
Meaſures of Civil Obedience, but ly 
Eſtabliſhing that Obedience, which by 
man Laws exact for tear of Puniſhmeng, 
on a higher and a ſurer Principle, and 
with a more weighty and awful San 
ion, than they can give; whilſt i 
obliges us to be Subjet?, not only for rad 
but alſo for Conſcience Sake. Could it vW 
proved that a particular Model of Go 
vernment and Rule of Succeſſion to i 
hath been Inſtituted by God as a L 
to Mankind, I ſhould hint my. {elf na 
only obliged to ſubmic to it, — oble 
ged to ſubmit to no other; ſince, lf 
buman Authority can preſcribe againl 
a Divine Inſtitution: But till that! 
proved, I ſhall think my ſelf obliged u 
ſubmit to every Ordinance of Men, or i 
it may be rendred, to every human Cn 
ſtitution, for the Lord s ſake, and to mak 
che Laws of my Country, the Ruled 
my Obedience 1n Civil Mattets. 


Do 


te 
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Ic has been objected that the Act of 
e 13 Elix. c. 1. is expired. If that 
vere true; it 1 never the Jeſs true, that 


b be Leg ;Nature. of the Realm hath in 
u. That AG aſſerted the Limitation of the 
Ve ſcent and Inheritance of the Crown 


o be within, the Ver, 2 of its Power. 


W reaſon indeed was Temporary, that 
Act making it High Treaſon, only during 
Be Queen's Life, 75 any one to affirm that 
he Queen and her Two Houſes of Parlia- 
Pont could not make Laws of ſufficient Force 
dV, alidity t to bind the 25 7 and lnberi- 
Dance of the Crown, But the Act it K 
as ſo far from being Temporary, or 
xpiring with cl the Queen's Life, that it 


ter the Queen's Death. * 

After I have proved the Legiſlative 
Authority of the King for the time 
being, with bis Two Houles of ' Parka» 


a See Number J. in the * 85 
ment . 


Bur it is not true that the Act 13 Elix. 
l. is expired: The Penalty of High 


expreſly makes it for feiture of Goods. and 
Chattels, for any one to affirm the ſame af- 
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tient: . think, I need ſay no more 
the Hereditary Deſcent of the Crow 
being limitable by Act of Parliamenf 
which is the Phintipel Queſtion betw 
me and theſe Authors ot) this Head. NA 
whether the Crown is Hereditaty ? Fl 
that it is ſo;” is agreed on both Hand 
And the aforelaid Act is fo far fra 
making it Elective, that it plainly ai 
moved the Inheritance of the Croui 
whilſt ic aſſerts that its Inheritance 1 
be limited by Parliament ; 5 nay the Al ; 
expreſly makes it equally penal, 4 
any to affirm or maintain that the (omni 
Laws of this Realm, not altered by Park 
nent, ought not to diretꝭ the Rrgbs of i 1 
Crown of England, as tO afficm that 1 
Queen and ber two Houſes of Parliam | 
could not limit the Deſcent and Iuheritas ; 
thereof. 1 

And therefore the Queſtion berwulf 
theſe Authors and me is, whether th 
+ nr! | Right and Deſcent. oft : 


5 


I 
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town is ĩndefeaſible and unalienable? 
Ws chey-affirm ; Or under the Direction 

Sf che Legiſlative Power ? as I haye 
" Wot only: affirmed, but 1 think, _ 
4 proved. 
; Having referr'd i in p. 7. to Des 
The Scotch Secretary's Letter, and to 
Fir Thomas Craig's Book of the Right: of 
Prcceſſun, for farther Proof that Henry 
VIII. did not execute the Power given 
Wim by Parhament, to nominate a Suc- 
or by his laſt Will and Teſtament, 
Signed with his own Hand, I have 
hought fic to Print a Citation from 
each 5 them in the Appendix. 
What Letbington ſays, carries the grea- 
er Weight, becauſe he appeals for the 
Truth of it, not only co Sir Miliam 
ec, the Miniſter of State to whom he 
Nuwrites, but to ſeveral Noblemen then 
alive who could not but know, whether 
what he affirms to have been done in 
open Parliament thirteen Years before, 
vas really done, or not; for his Letters 
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bear date Jan. 14. 1566, and that va. 
done in Parliament in the firſt Lear df 
Queen Mary, which was in 1553. || 
need ſay nothing of Sir Thomas Cray 
who wants no Authority with the WI 
ters on that {ide of the Queſtion: Andi 
therefore let me put the Remarker u 
mind that how little ſoever the Caſe 
Barbaricus or Barbarius, which he cit 
from Hottoman, was to his purpoſe, hel 
find by Craig, that ic is miſtaken too 
If the Remarker has not miſtakaf 
Hottoman, Hottoman has miſtaken th 
Caſe in Law. 1 

I have been larger in my Reply u 
the Author of the Remarks on Mr. Hig 
den's Eutopian Conſtitution, as he iff 
pleaſed to call it, than to the Authaſſ 
of a Letter from the Natural Bu 
Subject, becauſe he does not ſo fie 
quently. and ſo long wander from ti 
Queſtion, as the latter, who ſometime 


) 3 


— 


* Right of Succeſſion, p. 297. 0 4 
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wales Sight of it for many Pages toge- 
rer, however what is ſaid to one of 
em, is generally a Reply to both. 

ay, 

15 Which came very late co my Hands, I 
dave only taken ſo much notice of it, 
is co ſhew, it would not have deſerved 
ore, had it come ſooner. 

e 1 cannot but think my Anſwerers 
e ter they have read my Defence, muſt 
oe convinced they have made very many 
1 


be 


Portant Conſequences from them. It 
may poſſibly not be ſo eaſy to convince 
them of their Miſtakes in Law, becauſe 


to an Hypotheſis, than Matters of Fact, 
which are inflexible. However a Con- 
A viction of their Miſtakes in Hiſtory 
J ſhould, methinks, lead them to ſuſpect 
they may be miſtaken in the Senſe of 
Four Laws, where their Aſſurance can- 
not be greater, than it has been in the 
| former, 


As to the Engliſh Conſtitution fully ſtated = 


nd great Miſtakes in our Engliſh Hi- 
Wory, which yet they have delivered 
with as great Aſſurance, and drawn im- 


the Senſe of Laws will more eaſily bend 
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former, and their Study, 1 believe, ha 
been leſs. They ſhould ſuſpect this th 
rather, when they conſider, that the 
differ from thoſe, whoſe Profeſſion it i; 
and who are in a manner unanimous ini 
| theſe Points of Law, whilſt themſclie 
who differ from them, do in ſeveral ff 
theſe Points differ from one another too 
But whether the Writers ſhall mak 
theſe Reflections or no, methinks ſome 
of their Readers, who are apt too im: 
plicitely to take Things upon I ruſt, 
| ſhould nor, if they read on both ſides 
fail co make them. However J think 
neither ſhould eſteem it (as my 4 
ſwerers have done) an ill Office in thoſe, 
who believe them miſtaken, to endes 
your to ſet them tight, and to bring then 
into an Eſtabliſnment, which (if the) 
could lay doyyn their Scruples) they them: 
ſelves would believe was for the Intereſt 
of their Country, and for the Intereſt 
and Preſervation of a Community, that 
ought to be yet ſtill dearer to us, [| A 


mean, that of our Excellent Church. 
The N 


Reply to the Remarker's PREFACE. 
OCH ALE. | 


Defence of the firſt Chapter of the View 
that the Supreme Authority of the En- 


ll iſh Government refts in rhe King for *be 
ine being, and the Allegiance of the Sub. 
F 1s due 0 him by the Common Law of this 


2alm. 


CPR IF 
A Defence of the Second Chapter of 
he View, that the Sovereign Authority, 
articularly the Legiſlative Authority of Kings 


v 4 the Time being, and their Two Houſes o 
aerliament, is acknowledged by the Statute 
u of this Realm. | 
a C8 AP, MM. 


A Defence of the third Chapter, wherein 


ome other ObjefFions to the Legiſlative Au- 
ority of theſe Kings are anſwered. 

5 N | 
Defence of the Fourth Chapter, in which 


be Allegiance of the Subject was proved to 
be due to the King for the Time being, by 


n be Statute Law of this Realm, with an An- 
er to the moſt conſiderable Objefions, 

4 F 

u 4 Defence of the Fiftb Chapter of the View, 

1 wherein the Objection from the Act of Re- 


| Fgnition, 1 Jac, 1, is anſwered, 


CHAP. 
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A Defence of the Sixth Chapter, where 
this Account of aur Conſtitution and Laws wy 
ſupported by the Opinions and Authorities fi 
ſome of the. greateſt modern Lawyers, will 
lived in the Reigns of Hereditary Kings, au 
the Caſe of the Oaths reſolved from this A 
count of our Legal Conſtitution, 

4 II. 

A Defence 75 the Seventh Chapter, thi 
our Laws in this Point, are not contrary ii 
the Holy Scriptures, and the Doctrine of on 
Church, but rather agreeable to both. 

EY Woe © © Ac | 9 

A Defence M the Eighth Cbapter of tl 
View, that our Laws in this Point are agr. 
able to the great End and Deſign of Goven 

ment, en reed | 

.: G6 BA. ins. 

A Defence of the Ninth Chapter of tix 
View, that our Laws in this Point are agres 
able to the Practice of all Mankind, particu 
larly of God's own People, the Fews, and ili 
Chriſtians of the earlieſt Ages. 

Reflections on ſome of the Errors of ili 
Natural Born Subject, and on his Oppoſitio 
r the Remarker in ſome Points, 


THE 


Defence of the View of the Engliſh Conſti- 
tution, &c. by way of Reply to the Utopian 
Remarker, with ſome Animadverſions, on 


the Natural Born Subjects Letter. 


* 


„ 


1 
Oh 


Reply to the Remarker's Preface. 


þ the Preface we meet with nothing 
WS. to detain us, unleſs it be this Re- 
mark, I might have ſaid, that ſome 
A, made even by Kings de Fure, 
ſome made by Hen. VIII. a King de 
re and bis Parliament,) were never Re- 
aled, and yet no more Notice taken of 'em 
following Reigns, than if they had never 
en made, being againſt the Engliſh Conſti- 
tion, and that My, H. knew this well 
ough, but wiſely took no Notice of it, be- 
uſe it would have ſpoil d his Hypotheſis. 
The Remarker, I think, ought to have 
en more particular, and told us what were 
cle Laws of King Henry VIII. which were 
er Repealed, and yet no more Notice ta- 
f em in following Reigns, than if 7 5 
1 B ad 


2 
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121 
had never been made. However, I dau 
not but he means thoſe Acts, which wen 
made by King Henry VIII. to Limit th 
1 Deſcent of the Crown; fince hy 

P.. ſays, that all Acts made to Di 
inherit the next Heir, are Null and Voi 
being againſt the Conſtitution of an Here 
tary Monarchy. ] | 

But the Remarker was a little too forwarllf 

in ſaying, that I knew there was no moi 
taken of theſe "As in ſucceeding Reigi 
I know indeed there 1s a like Remark in th 
Preface to Fovian, (a Book which he | 
commends to me) but I knew it to be 
miſtake there, and ſhall prove it to be 
here. In the Opinion of the learned A 
thor of that Preface, there is a fun 
menial Law of the Monarchy, which ſem 
to Invalidate all As of Parliament that lm 
and bind the Succeſſion, It was by thu Lang” 
| faith he, that the AG of Parliament, uli 
Impower'd King Henry VIII. to diſpoſe | 
the Crown by bis laſt Will and Teſtament, 
what Perſon or Perſons he pleaſed, prove 
Ineffectual to the Houſe of Suffolk, to whil 
be bequeathed it after the Death of Qu 
Elizabeth. If, faith he, theſe Srarutes | 
King Henry VIII. were not Null and Val 
2 what Authority was the Houſe of Sufid 
xcluded, and King James admitted, © 


Del 


crit 
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y to ſo many Statutes ? To which 
geſtien this ſhort Anſwer might ſuffice, 
bit: there was no Statute for the Ad- 
flon of the' Houſe of Suffolk, nor for 
- Excluſion of King James, and the 
Puſe of Scotland; nor was that Power 
diſpoſing of the Crown, which was 
en Henry VIII. by A& of Parliament, 
Fer put in Execution by that King for 
Admiſſion of the former Houſe, or 
clufion- of the latter. And therefore 
ſay, that the Houſe of Suffolk was ex- 
id and King James admitted to the 


de both in Law and Hiſtory. . 
zut - becartſe this imagtnary Nulliry of 
Ads of Settlement made by Kin 
wy the VIII, has been urg'd with 15 
ch Aſſurance, to prove, that the De- 
It of the Crown cannot be limited 
Act of Parliament: I ſhall ſhew, that 
ſe Acts were held valid in ſucceedin 
zus, and put in Execution ng 
heir true intent and meaning. 

he laſt of thoſe Acts paſſed in the 
rty fifth of Henry the VIII. which made 
Alteration in the former Acts of Set- 


——c _ — 
* 


{to Jovian p. 43. 4. Wy 
By it 


rone contrary to many Statutes, is a Mi- 


tent, and fixt the Deſcent of the Crown; 


- 


4 2 | 
and which the Author of -Fovian a 
refers to in the Margin, as an Ad thi 
war null in it ſelf. —- This Act, I ſay, o 5 
ſiſted of two Parts. Firſt, the Crown wi 
to deſcend to that King's Son, Prince 
ward, and the Iſſue of his Body; ind 
fault 'of ſuch Iſſue, to the Heirs of i 
Kings Body by his preſent Marriage, wh 
—＋ Male, or 'F emale; in default of ſuf 
Iſſue, to the Lady Mary and her Heir 
and if ſhe dyed without Iſſue, to the 
dy Elizebeth and her Heirs. 
Secondly, In caſe all theſe ſhould 
without Iſſue, the King had full P 
and Authority given him by this Ad, 
diſpoſe and limit the Crown to delg 
on ſuch Perſon, and Perſons in Remaind 
= Reverfion, as he ſhould name, and 
clare in his Letters Pattents under 
Great Seal, or by his laſt Will in un 
ſigned by his own Hand. 44.44 
And was there no Notice taken of 
Act of Settlement in ſucceeding Rey 
Not in Uropie it ſeems, but in Eng | 
moſt ſignal Notice was taken of it, Wſ-: 
in Fadi, and in Law. Firſt, in Fad; 
— ITN claimed the Croun chief 


Ms. 


* See her Letter to the Privy Council in Heylit 
— of the Reformation P. 1 | y 
N 
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Virtue of this AR, and She, or Queen Eli- 
BB .)-:þ could have no other Title to it. 
th of them could not have a Title by 
Wirth, and yet both ſucceſlively aſcended the 
MW hrone by this Act of Settlement. Both 
ad been declared by Law Il legitimate, in 
e Twenty Eighth of Henry the VIII. and 
e - of them was not of Legitimate 
Wirth, and therefore could have no other 

itle to the Throne, but what this Act 

ve her. | * Coe EY 
Secondly, In Law, there was a ſignal 
lotice taken of it; for the very Act of 
ecognition of Queen Elizabeth, part of 
hich the Remarker has printed in his 
ppendix Num. 13. doth, in the other part, 
hich he hath left out, declare, that in 
do the Princely Perſon of Queen Eliza- 
th, and the Heirs of ber Body lawfully 
be begotten, the Royal Eſtate, Crown, and 
ignity o, this Realm, with all Furiſdi- 
ions, &c. are, and foall be, moſt fully and 
phifully inveſted and annexed, as right- 
ly and lawfully to all Intents, Conftru- 
Hons, and Purpoſes, as they were in her 
ather the late King Henry the VIII. * or 
r Brother King Edward the VI. or her 


? 
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* Here the Remarker breaks off. 
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Sifter 8 at any time ſince tif - 
Act of Parliament made in the 3516 Tuff 


of King Henry the VIII. intituled, an 


concerning the Eſtabliſhment of the King 
| Majeſty's Succeſſion in the Imperial Croy 
of this Realm. —— And that it may be en 
Hed by the Autbority aforeſaid, that a; will 
this Declaration, as alſo the Limitation a 
Sutceſſion of the Imperial Crown of thi 
Realm contained in the ſaid 4d, mad: 
the ſaid 35th Tear of her moſt noble | 
ther, ſball remain and be the Law of 
Realm for ever. 46" T0. [3163 vl 
Could there be greater Notice taken | 
an Act of Parliament, than there waz 
this Act of Parliament, of which the k 
marker faith, 0 Notice was faken? 
But why was [the other Part of th 
Act of Succeſſion in the 35th f Henry! 
VIII. - which impowerd that King to 4 
poſe of the Crinen by. bis laſt, Will, ina 
dtual to the Houſe o/ Suffolk; and w 
did the Houſe of Scotland ſucceed toil 
Cromn o,, England'? Not by reaſon of a 
Nulli:y of that Act of Succeſſion, as 
Author of Jovias imagines, but becal 
King Henry the VIII. never executed . 
Power, which that Act gave him. Hed 
not // his laſt Will, ſigned with bu u 
Hand, exclude the Houſe of — 
AM => : yl 
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ſion, There was indeed a Will drawn 
r that purpoſe, but it was never ſigned by 
e King, as the Act of Parliament exprel- 
required, and ſuch an extraordinary 
ower, as that was, muſt have been exe- 
pted according to the preciſe Form of the 


) 


was not valid. There was indeed a Stamp 
t to this Will by a mean Perſon, named 


vreſaid, have been a legal Ratification of 
i Will according to the Statute, had it 
en done by the King's Order, much leſs 
hen it was done without his Order, or 
nowledge. | For tho* by this Act the King 
igt, yet Clerk could not diſpoſe of the 
town. of all which there are undeniable 
roofs in the” Scotch Secretary Lethington's 
Letter to Sir William Cecil the Engliſh 
cretary, and in Sir Thonias Craig's Right 
of the Succeſſion. The former calls this 
forged id, and the latter, 4 Forgery, 
Id both of them by undoubted e 
ove it to be ſo. | | 
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Appendix to the 1 vol. of the Hiſtory of the Refor- 


tion N. 30. 


. 33, 344. 345. 


bring the Houſe of Suffolk into the Suc- 


tatute, that 4 that Power; ; otherwiſe 


erk, which would, not for the Reaſon 


B 4 Thus 


[3] 
Thus the Seeders no Notice, and iu 
Author of Fovian's Nullity of King Her ; 
the VIIIth's Acts of Succeſſion, and till 
Houſe of” Suffolk's Excluſion, and Inf 
James's Admiſſion to tbe, Throne, contra 
to the Authority of many Ads of Pari 
ment, appear to be, what I ſaid they wer 
Miſtakes both in Law and Hiſtory. | 

How candid a Cenſure then was thi 
of the Remarker, that I. concealed what 
knew to be true? Which yet no Man coulf 
| know to be true, becauſe it was falſe, u. 
which I knew. to be falſe, What a half 
dle has he * me, (were I diſpoſed i 
lay hold on ir) b breaking off in the I 
cognition Act of Queen Ekzabeth, with 
Gc. Ta the midſt of a Sentence, wh 
Sentence, (as the Reader might have («ll 
had he printed it entire) doth take m 
remarkable Notice of this Act, of wii 
the Remarker ſaith, no Notice. was tau 
It is not impoſſible, but it might be an on 
fight ; and I ſhall be glad if it was ſo. I 

It is evident, as I have ſaid, that eiii 
Queen Mary, or Queen El; zabeth, was I 
legitimate, and therefore could have 
other but a Parliamentary Title to tl 


- * 
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rown : And yet it is certain, that Queen 
ry was brought to the Throne chiefly 
1 a the Aſſiſtance of her Proteſtant Subjects, 
Wwho yet generally did not believe her of 
egitimate Birth; and Queen Elisabeth 
! | 72s proclaimed by the Authority of aPopiſh 
Parliament, who as generally believed her 
Ellegitimate. Which ſhews that both Pro- 
Wcſtants and Papiſts agreed in maintaining 
he Act of Succeſſion, that was made in 
Phe 35th of King Henty the VIII. and con- 
equently Both believed the Deſcent of the 
ba Crown of England was liminbie by Act of 
d WW arliawent. 
= And as theſe Acts were held to be of 
re in ſucceeding Reigns : So none doubt- 
of their Validity in the Reign of King 
en the VIII. when they were made; but 
WE Swore to the Succeflion as it was Efta- 
liſhed by Act of Parliament; even Biſhop 
ier, and Sir Thomas More that had 
een Lord Chancellor, who choſe to lay 
Wown their Lives rather than take the Oat 
f Supremacy ; and abſolutely refuſed to 
wear to the Preamble of the Act of Suc- 
, elſion, which affirmed the Nullity of the 
ing's Marriage with Queen Catherine, the 
aofulneſs of his Divorce, and the Vali- 
ity of his Marriage with Queen Anne: Yet 
Poth theſe Great Men voluntarily offer'd 
ö to 
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to ſwear to the Succeſſion, as it was eſtz | 
bliſhed by the 35th of Henyy the VIII 


which limited the Deſcent of the Crown 


to the King's Iſſue by Queen Ann, which! 
according to- their Opinions of the Kings 
Marriage and Divorce they muſt belies 
— and excluded the Lady May 
whom they believed his Legitimate Iſſu | 
Fiſber in a Letter to Secretary 
Cromwel, gave the reaſon of his CondufM© 
in this Matter : T muſt beſeech” you, pool 
Mr. Secretary, to call to your Remembrance, 
that at my laſt being before yon und 0 
other Commiſſioners, for taking of the Oath 
con the King's moſt noble Succeſſin; 
I was coment to be ſworn unto that pan 
concerning 
did rebearſe this Reaſon which I ſaid ml 
ved me. I doubted not but that the Prin: 
of any Realm, with the Aſſent of his Noble 
and Commons, might appoint for his Su. 
ceſſion Royal "fuck an Order æ was ſen 
unto bis Wiſdom moſt according. And fl 
this reaſon I ſaid I was content to be ſworn 
unto that Part of the Oath: as concerninÞ 
the Succeſſion. This is a very Truth a 
God bely my Soul; albeit I refuſed to ſme 
to ſome other Parcels, becauſe that my Cor 
ſcience would not ſerve me ſo to do. 


J; Z 1 
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the Succeſſon. And there 


L 22 J 

As Sir Thomas More: made the ſame Of- 
| a with Biſhop Fiſher, ſo we cannot doubt 
but he made it on the fame Principle; or 


g if any one doth, doubt this, his doubt will 
bon be fatisfied, when he reads the Con- 
: ference betwixt Sir Thomas More and Rich 
1 Ithe King's Solicitör, as it is related by my 
Lord Herbert. * 

i * need not deſcend to the Laws made in 
N | Eliaabethẽs Reign, which declare > 
* be Deſcent- of the Croun to be under 


4 ” Direction of the. Legiſlative Power, 
Wor go to prove from Reaſon. that the Su. 
preme Power can limit the Deſcent of the 
KCrown ; tho? this one Reaſon I think is 
Uufficient, becauſe it cannot limit it ſelf. 
ndeed nothing can limit the Supreme, 
ut a ſuperior Power, nothing but a Law 
God: And let any one produce a Di- 
Peine Law for Hereditary Succeſſion in 
Wingdoms, .. and PII grant it unalterable by 
ny Humane Power, but ſince no ſuch 
Divine Law can be produced, we muff 
wn the Deſcent of the Crown to be under 
he Direction of the Legiſlative Power. 
Y This is more than was neceſſary for my 
own Vindication, - the nectar; 


* 


KHiſtory of King Hemy the vill p. 183. 
V Cenſure; 


La» I 


Cenſure ; but I have at the ſame time vin. i 


dicated alſo that part of our Oath to main 
tain the Succeſſion, as it ſtands limited tf 
the next Proteſtant Heirs of the Houſe off 


Hannover. 


CHAP. I. 
The Title of my firſt Chapter was this, 


The Supreme Authority of the Engliſh Goven 
ment reſts in the King for the Time being 
and the Allegiance of the Subject is duff 

to him by the Common Law of this Real 


As in the Yiew of the Engliſh Conf i 
TN zution, I laid down certain Prop 
tions, which I made the Titles of fo * 


Chapters, fo I with theſe Gentlemen h 
anſwer'd me in the ſame Method, that tht 


Reader might have ſeen what were th 


Points in Debate betwixt us, and thereh 


have more eafily judged, how far my Arg 


ments, or their Anſwers, amounted-to a Pro 
or a Diſproof thereof. However, I hal 


keep to my own Method, and begin wil 
the Defence of the firſt Chapter: W herein 
proved the common Cuſtom and Uſage 


the Realm was ſo evidently on the {ide« 


the Regnant King, that the People OB 
England always ſubmitted, and took On 
nn of 


? 
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Jof Fidelity to the Thirteen Kings, who 
rom the Conqueſt to Henry the VII. came 
Ito the Throne without Hereditary Titles, 
Ws well as to the Six Hereditary Kings, 
who reign'd in that Period. 85 
The Remarker in Anſwer to this is very 
Junfortunate in his firſt Argument, where 
. Ihe ſays, chat Allegiance is not due to King 
em de facio by Common Law; for what Common 
in Lem bad the firſt King de facto to plead ? 
(Could be plead Cuſtom before there was 
an any ſuch thing? This would be abſurd in the 
firſt King de facto, whatever it were in 
1/8 o:hers. Now I never ſaid or imagined, that 
S Allegiance was due to the firſt Non-here- 
ditary King, by Common Law, but that 
ha it is Now, and for many Ages has been due 
th: to the King for the Time being. The 
$ firſt. Non-hereditary King could not chal- 
C lenge Allegiance by common Uſage ; no 
more could the firſt King in the Heredita- 
ry Line, no nor by Inheritance neither; 
ul and yet the Remarker will not ſay Alle- 
ig giance is not due to Hereditary Kings by 
common Law or Uſage. Indeed, accor- 
Ling to thiz way of arguing, Common Law 
or Uſage could never be pleaded for any 
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thing, becauſe it could not be pleaded fo if 
the firſt thing of that kind; and the lot. 


geſt Series of Precedents could ſignify nd. 
thing; becauſe the firſt Precedent had 0 


' Precedent. Thus his Argument by pro- 


ving too much proves nothing,” and would 
however have. been ill employed againſt 
me in this Place, where I had expreſly 
aſſerted (as the Remarker himſelf takes 


notice) that common Cuſtom and Uſage do 


not obtain the Forte of a Law till afte 
« long Trad of time. 
The Remarker goes on. Ve will grant 


all this (i. e. the common Cuſtom and. Lag 


of taking Oaths of Fidelity to all theſe 13 
Non-bereditary Kings ;) and yet the People 
of England might take Oaths of Fidelig 


to them, as coming to the Throne with an 


Hereditary Title for all that For moſt, i 
nor all thoſe &C. claimed as Hezrs or Con. 


querors, or both; as William the Conque- 


ror, and always declared they held r 


Crown by Title of Blood, and as fuch their 
Parliaments recognized them, and the Pev- 
ple ſwore to them. In ſhort, they were King: 
de facto and Uſurpers, but Allegiance wat 


paid them as pretended Heirs of the Crown 
* They claimed and reigned ſub ratione i 


_——— 
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Iris, and therefore Oaths were taten to 
en as Kings de jure, and not de facto. 
William the Conqueror and all bis Suc- 
gers reigned by an Hereditary Title, or 
pretext to it. William zbe Conqueror de- 
Jared bimſelf King by Hereditery Title as 
Pell as Conqueſt, William Rufus clai- 
red as Teſtamentary Heir to bu Father, 
od ©; , eee has here jumbled to- 
ether three things, that are of a diſtin& 
Nature, and require a diſtindt Conſidera- 
Hon, vis. The Claims of theſe Princes, 


e Recognitions of Parliament, and the 
nion of the People. | 
7 iſt, As to the Claims of theſe Princes; 
” Wc faith, that they all claimed ſub ratione ju- 
) WW, that they all claimed and reigned by an 


i ereditary Title, or a pretext to it. That 
Hey all claimed tb ratione juris, under the 


tion of ſome Right or other I readily 
g rant: But that they all claimed by an He- 


— 
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„ * Ibid.p. 114. © did. p. 27. 

gp [The Natural Bom Subject falls in with the ſame Hy- 
S Wu Pr 38. & ſays there will be left but three, that us 

* enry I. King Stephen, and King John, upon whom it can 


IF aledged that they came to the Crown, without Pretence of an 
Wereditary Right, and in the 39th and goth Page he attempts 
Love that theſe three alſo came to the Throne with the ſame 
; Petences. | | Bs, een 8 | 


reditary 


© Re 
reditary Right, or a'Pretence to it, I den 
I further grant, that moſt of them claimed) 
Hereditary Right or a Pretext to it; but thy 
the Remarker knows, or ought to know, tu 
ſeveral of theſe who claimed by Hereditaff 
Right, did not mean what he does through 
out his Book, when he ſpeaks of Heredita 
Right, as the only Right to the Crom 
viz. a Right as next Heir by Proximity of 
Blood. To inſtance in Willem I. wil 
whom the Remarker begins, and who, as 
ſays, declared he held the Crown by Her: 
tary Right as well as Conqueſt, for wh 
he refers us to a Charter of that King mel 
tioned by Dr. Hicks.* Was William 
Conqueror, or doth the Remarker belimn 
that he was, or that he by theſe Wo 
meant that he was, next Heir by Blood, ul 
any of his Predeceſſors in the Engliſh Thru 
either Saxons or Danes; Who, as all tif 
World knew, was not Heir to any one 
them by Proximity of Blood, and a 
Baſtard was Heir to no body? What tha 
doth that King mean by his Heredia 
Right to the Crown? If we will gif 
him leave to explain himſelf, he tells uf 
in another Charter, That be was conſiuſ 
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Literat. Septentrion. Diſſert. Epiſtol. 2. 72, 


1 7 

7% King Edward the Confeſſor the adop- 
e. e of his Kingdom which e 
ith the account that Ofdericus Vitalis 
gives of this Matter; ſo that there was not 
noch as a Pretence to what is commonly 
Wcant by Hereditary Right, but only to a 
Wonation of the Crown from Edward the 
Wonfeſfor a King de facto, which was a Claim 
Wain the Hereditary Right of Edgar Ache- 


* 


* 
1 * 
0 
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4 William Rufus, ſaith the Rematker, wat 
ei ir to bis Father by Will; and can he ſay 
is was a Claim by Hereditary Right, or 
Wy Pretext to it, which was no other 
na Claim by Will, againſt the Heredita- 
Wy Right of his eldeſt Brother Robert? 

hut I need not particularly conſider the fe; 
aal claims, or Pretexts of the reſt of theſe 
Hirteen Non-hereditary Kings, ſince the Re- 
nter acknowledges, thar ſeveral of them 


: -imed by Conqueſt, or by Will, ſometimes 
2 Nuncuparive Will, and that atte- 
ed but by one Witneſs, as in the Caſe of 
epben's Succeſſion, which amounts to no 
ere than this, which I never denyed, that 


=” A Charter in the Tower C. C. | 
In 3 ſuum adoptivum haredem inſtituerat. 
Ordericus Vitalis 492. 
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all theſe Kings de facto, or their Friends (li 
them, ſet up the Pretences to Heredit: 
Right, or made ſoine other Claims, in ordefi 
to gain the Conſent of the States, and thi 
Poſſeſſion of the Throne; and I do fre 
own this to be true of William the Congus 
ror, and all his Succeſſors de facto, as th 
. Remarker ſays, and if he pleaſes, of if 
his de facto Predeceſſors too. | 
But Secondly, will the Remarker |; 
that theſe. Claims, or Pretences wg 
the Grounds upon which the Stats 
or Parliaments of the Kingdom, pla 
theſe Princes in the Throne, or recogniz 
them in it, which he ought to have prove 
As for inſtance, ſuppoſe it was as certaif 
(which is much to be doubted) that Hull 
Bigod did make Oath, that Henry the 
gave the Crown from his Daughter Ma 
to Stephen, as it is certain that his Oat 
(if he did ſwear it) was falſe, which, I thin : 
no body doubts. If the Archbiſhop « 
Canterbury was induced by this Out i 
crown Stephen, can the Remarker proi 
that the Great Men of the Realm we 
induced by the ſame Motive to rey 
nize him? He may find in Mr. ( 
liers Eccleſiaſtical 
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lroceeded upon other Motives, as did the 
Nope afterwards in his Bull of Confirmation 
his Title. The Biſhop of Wincheſter who 
Ws Stephen's Brother, and had been the 
Feat Inſtrument of his Advancement, de- 
ar'd * in the Council of Wincheſter, that be- 
% uit ſeemed too long to wait for Maud, 
bo delay'sd her coming | from Normandy inco 
ngland, they provide 

ingdom by permitting bis Brother to Reign. 


ilkam of Malmſbury hath inſerted in his 
iſtory) enumerating bis Titles, pretends 
None, prior to a National Conſent ; and 
ill the Remarker ſay, this was an Heredi- 
Y: gs or any Pretext to it? No, the 
Wettirol Born Subject is againſt the Remar- 
here, ſaying, when all other Preten- 
faild, they (ſome of theſe Thirteen 

ugs of whom he was ſpeaking] 2 
be choice of the People. r The Remar- 

r will poſlibly ſay, that as the Na- 
ral Born Subject departs from him here, 
doth he at the ſame time contradict him- 
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| Ttaque quia lougum videbatur Dominam eæpectare, 9 
yy 1 „ nectebat (in N 8 
debat) proviſum eſt paci patria & * — eſt 
er meus. William of Malmſbury. Hiſt. Novella J. 2. p. 
, who ſaith, he was preſent and heard this Speech. 
A Letter. p. 40. 


for the Peace of the © 
ay Stephen himſelf in his, Oath (which 


| C 2 ſelf, 


| | 20 J 
ſelf, * had alſo 2 and been en: 
deavouring to prove in the preceding Page 
that all theſe Thirteen Non- -hereditary King 
came to the Crown with Hereditary Right, wi 
Pretence to it. And the Remarker has realy 
to charge him with this Contradiction; ill 
the Conſent of the People is neither Hen 
ditary Right, nor any Pretence to it. Hi 
E ſhall leave theſe two Friends to reconci 
this matter bet wixt themſelves. 
Of all theſe Kings nope made ſo dind 
a Chim by Proximity of Blood, as Hen. 
and yet that Parliament, which was 
well inclined to ſet the Crown upon l 
Head; made no expreſs Recognition of tli 
Hereditary Right; which he pretended 
and they Anse he had not. He had 1 
much power to be told, he had it not; 
on the other hand they paſs'd no Adi 
Recognize ir, but contented themſelves 
declare in general Terms, That the Di 
foould reign over them. And according 
in the Act of Parliament the 7 Hen. 
c. 2. made to Entail the Crown 1o ti 
King and his Four Sons by Name, ti 
is not one word, that implies that Hen. e 
held it by Hereditary Right, » 
3dly. It doth not appear, that the Peg 
in their Submiſſion had a regard 10 4 
Claims. The Remarker 125 ays iger, 


L217) 
ble ſubmitted ro em as of Rigbt, but 


ings upon the ſcore of Hereditary Right, 
x of any Right at all antecedent to their 
ofſeſſiap; which of, all things he ought to 
Wave. done, if he would haye;anſwered the 
ew, which concerns it ſelf only withithe 
bie4's Duty. He acknowledges theſe Kings 
fadlo, knew there were better Titles than 
heir on. And did not the People 
ho liv'd at the ſame time, know this as 


in 
Mell as thoſe Princes, or as the Remarker 
ch at this diſtance > If they ſubmitted to 


ie Regnant Princes only on the account 


e Claims they macse, why did they 
bmit to the Prince, who had the worſe 
lim; and not reſerve. their Allegiance 


r the Prince, who they knew had the 
tter Title? Why did they always ſubmit 
that Prince, who poſſeſs'd the Throne 
ith the Conſent of the States, or the Re- 
ponition of the Parliament, whatſoever his 
laim was; and not to the Unpoſſeſs'd, 
nrecogniz d Prince? | 4 


Sat ata ir et be Sal 


„out Claiming ſub ratione juris, has only 


ſed Duſt about the Queſtions which are be- 
ixt us on this Head; whether theſeThirreen 
ere really Non- hereditary Kings, or not? 
id whether, notwithſtanding, this the Peo- 
| 5x" dad ola 


LT 
ple of England ſubmitted to them or no? Thy 
the People ſubmitted to theſe Kings, þ 
owns, where lie fo often aſſerts, that thy 
ſubmitted to them, becauſe they claimed ſi 
ratione juris; tho! that they ſubmit 
for this Reaſon, he has no where prove 
And own he muſt alſo, on his own Pring 
ples, that they were Non-hereditary King 
For will the Remarker ſay, a Teſtament 
Heir is the right Heir > That Wilk 
the Conqueror was King by Heredit 
Right, becauſe he declared, he was fo, 
another ſenſe than the Remarker und 
ſtands it? That Henry I. was next in Blu 
becaufe choſen as next by a Faction? Th 
Stephen was Heir to Henry I. becauſe a 
falſly ſwore, he made him Heir by a Nu 
cupative Will? If he will not ſay this, tht 
theſe will ſtill be de facto Kings, and th 
aſſertion of the View will ſtill hd 
good, that, by the common Uſage of ti 
Realm, Allegiance is due to Kings 
fatto. q. e. d. 8 


8 * — _ * of 8 
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need not go on to prove, that, upou the Remaikt 
Principles, the ef of theſe Thirteen were Non-bereditary Ni 
fince he in effect owns it 0 e by Name, except of N 
ry II. and Henry III. But doth he not know, that Hcniji 
came to the Throne without an Hereditary Titie, his Mott 
Maud 25e Evipreſs, being alive; and that Henry III. dil 
fame, his elder Brother's' Daughter Eleanor being alive * 15 
which T ſhall prove in another Place. 7 
01 0 


\S., > 
Ty Thc Queſtion, as I ever underſtood it, was 
phat theſe Princes really were: Not, what 
hey pretended to be. What Claims they 
zuly had, or at leaſt the People believed 
hey had: Not, what Claims o_ made, or 
vhat Pretences were made for them? But 
Ince the Remarker has thought fit to change 
he ſtate of rhe Queſtion, FN joyn Iſſue 
vith him upon it, as he has ſtated it. Let 
s ſuppoſe then for once, that they all 
laimed ſub ratione Juris. Was this alotie 
ſufficient Reaſon for the Subjects to ſwear 
Allegiance to them? Yes; he poſitively af. 
rms it. Theſe are his Words, ſo that vis 
Main, that all choſe Kings de facto claimed as 
le jure, which is, if there were no other, 
good Reaſon for the Subjects not refuſing 
o ſmear Allegiance to them. p. 23, If the 
Remarker will abide by his Aſſertion, there's 
in end of the Controverſy, and no Sub- 
> now ought to refuſe to ſwear Allegiance 
o the Queen, who claims as de jure And 
here is a better Reaſon ſtill to take Oaths 
o Her Majeſty, becauſe ſhe doth not only 
laim de Jure, but is de Jure too. Tho? 
barely to Claim as ſuch, is with the Remar- 
ter, and all the ſub ratione Juris Men, a 
uffcient Reaſon to take Oaths of Alle- 
lance now, and which they cannot refuſe 
ithout renpyncing this Principle. I do 
C 4 not 
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not ſee, but their Cauſe is loſt. he wa 
If to ſave their Hypotheſis, they ſtick of 
their Principle of ſub ratione Faris, they of 
in conſequence of It oblig .to take the Jt 
now; but if to avoid the conſequenall 
they'll let go this Principle, Which is thi 
main Salvo of their Hypotheſis, their Hl 
potheſis will fall with it, and they will, if 
is to be hoped, come into the Doctrine 
the Vie, that it is the Cuſtom and Ulal 
which is the Common Law of the Rei | 
to ſubmit, and take Oaths of Fidelity to 
Regrant Prince, whether with, or witho 
J File... 7 
lis 3d Anſwer. is, That theſe were ih 
iſh Times, ,in.which the Pope with bis Pip 
Clergy had à very great, role 4% PH 4 
_ dey and ſetting up Kings, and bad. of 
ſolving. Subjects from their Oaths of A 
giancę and wo wonder, if Subjetis M 
ted by the Poge and bis Clergy, jt 
kei Allegianee where they directed ia 
„all- 0 od | 
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De Natural Born Subject has the ſame Anſwer, Al 
ther Conſideration, ſaith he, in Favour of our Anceſtoti 

thule Times, may be the Great Power, of the Pops! 
thole Days, who took upon them to difpole of all Croml 
- panticularly that of England, which they had once put! 
Subjection to them by King John. Letter p. 70. 
F Th 
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Wed the depoling Doctrine, and have pre- 
ended to abſolve Subjects from their Oaths 
f Allegiance, is beyond Diſpute :' But this 
Was been generally done A r when 


Princes have been Hereticks, or Fautors of 


"8 37800 or, f made ſome Attempts on 
e Kagclie of St. Peter, hut they have rare- 
er employed their Thunder, or their Gra- 


s in the Conteſts of Princes betwix 0 ne 
nWrother about their Titles. 
th 


And therefore the Remorker ſhould have 
100 0 1 eral. 


* 


Proved, tliat the From ' Popes, in theſe 


Power of abſolving Subjects from their Al- 
Peiance, not barely that Popes pretended 
s ſuch a Power of Abſolutioo. 

Nay 2ly. He ſhould have proved farther, 
that our Anceſtors in Popaſh Times had 
Erecourſe to the Popes for ſuch Abſolutions ; 
or that it was in conſequence of ſuch Ab- 
ſolutions granted by Popes, that they took 
Oaths of Allegiance, to Non-hereditary 


Wattempted to prove. Ds 
Our Anceſtors, tis true, too eafily ſub- 


mitted to the Pope's, Supremacy, which 
was a Uſurpation upon the Prerogatives of 
Kings, as well as upon the Rights of all 
Chriſtian Biſhops, who were his Collegues. 


That Popes have both taught and practi- 


Times, did put in practice their pretended 


Kings. But this he hath not proved, nor 


. 7. | 
However, they never permitted that W 
ſolute Juriſdiction, which Popes claim 
to take place in England; but reſolute 
withſtood many Papal Encroachments bl ; 
in n Church and State, and raiſed Digues f 
Banks againſt the Inundation of the Play 
tude of their Power. I muſt always «if 
cept the. ſcandalous Submiſſions, that well 
made in the time of King John, to th 
more ſcandalous Uſurpations and Im 
tions of the Pope and his Legate Pandulplu 
to which a Gap was open d by the unhayyil 
Circumſtances of that Reign. _ 
The Pope, as ſupreme Paſtor, preteniſſſ 
that all Chriſtians, as being his Sheep, a 
under an Obligation to hear his Voice. 1M 
ſpeaks. to them by his Legats a latere, io! 
his e or Laus, and in his Bulls, WWF 
As for his Legars d latere, it appears bil! 
'the + Tear Books, as well as our Fliſtoris „ 
that they were not permitted to come iN 
to England without the King's leave, t 
were obliged to take an Oath, that 2 
would attempt nothing that was derogatingar 
to the King, and his Crown, 

As for the Popes Canons or Laws, te 
were never held Obligatory in England 


8 Prom — 1— 


T rt. Hen. VII. fol. 10. 


unleb 


ESR. We 
W aleſs they were received. When the Par- 
ei iament was moved to admit the Papal Canon, 
nich Legitimates Children born before 
Marriage, provided the Perſons were mar- 
Wicd afterwards: All the Earls and Barons 
aswer'd with one Voice, that they would 
ot change the Laws of England that have 
een bitberto uſed and approved. T 
The Pope, as Head of the Church, pre- 
ends to be the * Ordinary of Ordinaries, 
nd the Collator of Collators. Notwith- 


all Perſons were prohibited to procure or 
Pecept of any Eccleſiaſtical Dignities, or 
Wenefices from the Pope, by Collations, 
Proviſions, or Reſervations, under the pain 
ff being impriſoned, till they had made 
Fine and Ranſom at the King's Pleaſure, Gc. 


heir Goods and Chattels confiſcated, 13th. 
Rich. II. ch. 2. Nay, all Licences from 
the King to execute ſuch Proviſions, are 
declared void by the 7th. Hen. IV. ch. 8. 
and the Diſturbers by ſuch Proviſions, not- 
vithſtanding the King's Licences, incurred 
Ia Premunire 3. Hen. V. c. 4, 


* — 


— — 


T 20th, Hen. III. . 9. | 
* See P. Simon's Hiſt. of Eccleſiaſtical Revenues. p. Sc. 


As 


WManding which by the Statutes of Proviſors, 


25th. Edw, III. and of being baniſhed, and 


\ 
l g 
— — — 
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As for the Bulls of Popes, they have beg 


as little regarded. Their Bulls to exem 
155 Perſons from Obedience, by the za 
Hen. IV. c. 3. aud their Bulls to ichargli 
the Ciftercians' RY ON other Perſons, from ig 
Jay yment of T y the ,34, Hen. I) 
c. 8. the 7th. len. W c. 6. AA declare 
void; And thoſe, that purchaſed, or put ip 
nen the laid Bulls, incurred a Pre 
munite.. : ven | thoſe Bulls, wherein the 
Popes enforced. their Legiſlative by thei 
ende Power, their Bulls of Exconfif 
e were declared to be of no fo 
England by all the Judges, as appen 
10 the Tear Bool. gb. Hen. VI. fol. 3. 
12th. Ede. Iv. fol. 36. and If. Hen, Vii 
I. 11. Aud any Perſons that purchaſed, 
executed the Popes Bulls of Excommunic 
tion againſt the Biſhops of England, for ex: 
cuting Sentences given in the King's Cour 
incyrr'd a Præmunire by the 167. Rich, l 
ch. 5. Aud thoſe that brought Summons 
or Excommunications into the Realm u 
erogation of the Statutes of , Proviſo li 
P all their Lands and 'Tenemenif 


oods and Chattels for ever, and _ incu 


red the pain of Life and Member by fi 
13. Rich. II. ch. 3. And chere fore in tht : 
Oath, which the N Colle&ar in Ev: 


gland Was gee to take, amongſt oth" 


things | 


Cao. - 


k Wings, there were Two Clauſes that” be 
„not execute, nor ſuffer to be'executed 


Papal Bulls,” or Mandates that were 


p 5 ejudicial to the King, or his Re 11%, 
7 is Laws, or the, Ningdom. 
d chat he would immediately deliver to 
C! all he Letters be bold 
e, the Pope, or ary other Petſol 
ere be Prbliſped them, f or delivered 
nm n to any Perſon wg LA Na ts ng 
of Before any Biſhop's Temporalities were 
bl ſtored, he was obliged to Renqunce 
pon * Oath all che Words, contained 


che Pope's Bull, that were prejudi- 
Biz! ro the King and bis Crown As 
yell as to take the Oath of Homage 
o the King. + After which the Writ Was 


il — ———e rm mmm 
1 F. Nullam executionem literarum vel mandatorum Da- 
010i Papz per me, vel alium faciam, nec fieri permittam, 


Nu poterit eſſe præjudicialis Regiæ Majeſtati dicti Do- 


vs ini noſtri Regis, aut Regalia, legibus, vel juribus tus, 
el eidem Regno. 

1 Nullas literas Papales nec alias recipiam, niſi eas citius, 
1 uo potero, delibexavero Concilio dicti Domini noſtri 


Wegis antequam publicentur, ſeu deliberentur alicui per- 


the 21 viventi. Fœdera, Conventiones, &c. Tom. 8. p. 86. 
e, The Form of the Qath of Renunciation, I renounte 

I the Words, comprized in the Popes Bull, made unto ma of the 
L /Poprick of B. the which be contrary and Fe to the King, 
hee Sovereign Lord, and to his Crown. The Book of Oaths p. 137. 


. Eo quod idem Epiſcopus omnibus & ſingulis verbis, 
In dictis literis Bullatis contentis, nobis & Coronæ noſtræ 
| | | præju- 


£30] 
iſſued out for the Reſtitution of his Ten 
_— x... | 
When Pope Boniface VIII. ſent a Mori 
tory Bull to King Edi. I. to deſiſt fron 
his War againſt Scotland, pretending th 
ane of that Kingdom was held o 
the Apoſtolick See; The Lords, aſſembly 
in Parliament, declare in a Letter to tl; 
Pope, That their Sovereign Lord the Rig 
is, by no means obliged to acknowledpe th 
Pope's Furiſdiction, or ſubmit to. his Sex 
rence with reſpect to the Soveraigniy of 
Scotland, or indeed in any other tempol 
Matter whatſoever. + And in one of the 
Statutes of Premunire, for bringing, or pur 
fuing any Papal Inſtruments of Procek 
or Sentences of Excommunication for E 
cuting the King's Commands, G&c. It i 
declared, that the Crown of England, whit 
bath been ſo free at all times, that it hath 
been in no Earibly Subjection, but immel. 
ately ſubject to God in all Things, touchin 


_ — Or ay" — 
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r palam & expreſſe renunciavit Anno Reg 
ni Rich. ſecundi 21. Fœdera Conventiones, &c. Fol. 
1 Quod præfatus Dominus noſter Rex ſuper juribuſ 
Regni ſui Scotiæ, aut aliis ſuis Temporalibus nullatew} 
judicialiter reſpondeat coram vobis, nec judicium ſubet 
3 modo, &c. Fœdera, Conventiones &c. Tom. 2. 
73+ figned by about an Hundred Earls, & Barons. 


thi 
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Fer, ought not to be ſubmitted to the Pope. 
4 the Lords Spiritual as well as the 
pads Temporal, and the Commons en- 


ron on . en- 
ie, that they will and ought to be with 
| offi: King in thoſe Caſes, in lawfully main- 
lelf&ining of bis Crown, and in all other Caſes 


thing bis Crown and his Regality, as 
in; e bound by their Ligeance, 16th. 
cb. II. ch. I could, were it neceſſary, 
„ oduce from our Hiſtories, and Laws a 


reat many. more Inſtances of the ſame kind. 


„ut theſe are ſufficient to convince the Re- 
tener, that our Popiſh Anceſtors had not 
hat Deference he imagines they had, to the 
eh uthority of the Popes in all their Encroach- 
x-MW:cnts: That they had no Deference at all to 
Meir Authority in Temporal Matters: And 
oat it was not upon Papal Abſolutions, as 


e ſuppoſes, that they took Oaths of Al- 
glance to Kings de facto. 
Laſtly, The Government was generally 
ttled, and the People had ſubmitted, be- 
dre there was any time for the Pope's In- 
ervention. itte en ee 
What time had the Pope to interpoſe, when 


Wn Newforeft, buried the third at Wincheſter, 
erte ag | _ - where 


e Regality of the ſame Crown ;, 3 | 


V Rufus was kill'd the ſecond of Auguſt 


£449 
where * Henry ; & was. choſen the fourth [+] 
and Crowned the fifth + at London, ul 
the whole Nation immediately ſubmit 
to him? > What Room was there here {x 
| the Pope's | Interpoſition,. or Diſpenſation) 
1. England is faid, by Henry of Hi 
tingron, to baue ſubmitted to Stcpben' in th 
twinkling * of an Eye, who was Crowne 
faith Wilkan of Malmſoury, the Twen 
ſecond Day after the Death of Henry I. Al 
was over Wähvut the Pope's Interpoſitii 
who in his Bull afterwards took notice 
his Election by the Nobility and Commot 
4 "But the e Ke fiat der faith, that Henry 71 
Lot 155 LOT twice. confirnied by the Fill 
„ 5 ich 18 true: But it is as tri 


* * g * 
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* Occiſo vero K. A K * funeri rg 
foie in. Regen Electus, (Henricus ſeil. pin 
aliquantis tamen ante controverſiis inter oceres aginier 

ue ſopitis. W. Malmſb. Hiſt. I. 5. fol. 88. 

4 Quapropter certatim plauſu plebeio concrepante 

Tape! ronej a et Londoniæ Nonis Augufti 4to pu 

ttĩs die. 

is. He Haga 7. fol. 26, b. Hoved. in Henrico 

. 268. b. 5 conſenſu & confilio totius communiui 

nend! iptum ſc. Robextum refutaverunt & Henricum i 

In Regem erexerunt. de Knyghton col. 2374. 

fire omnis Anglia fine mora, fine labore qui 

iu oculi ei (Stephano ic.) ſubjecta eft, Hen. Huntind. 
8. fol. 22. b. 

Coro natus eſt ergo in Regem Angliæ Stephanus undecy 

mo Kalendas Januarii Dominica viceſima ſecunda die pil 

exceſſum avunculi. W. Malmſ. Hiſt, Novell. I. 1. f. 101: 


tha 


ET 4 
at he did not procure even the firſt Bull 
Confirmation of his Title, till the ſecond 
ear of his Reign, long before which time 
e whole Nation had ſubmitted to him, 
ad the Parliament entailed the Crown on 
a, and the Iſſue of his Body, which was 
ne in the firſt Parliament, and firſt Year 
his Reign. So that the Remarker's own 
WS tance is againſt him, and proves, as well 
thoſe which I have given, that in ſubmit- 
ig to thoſe Kings, they acted as Engliſh 
en, not as Papiſts, 

But whilſt the Remarker is giving Rea- 
s, why the People might, and ought 
have ſubmitted, he 1s endeavouring to 
ove, that ſome did not ſubmit, or that the 
Ibmiſſion was not ſo univerſal, as I have 
preſented it, and as he, at other times him- 
ſeems to grant it was, and ought to have 
n. I had ſaid, that in all theſe Thirteen 
gn of Non-hereditary Kings, I did not 

w there were any Non-jurors to be found. 

ore theſe Anſwers to my Book were 

dliſh'd, I was told by ſome of my old 

tends, that I ſhould find there were Non- 

ors beretofore ;, and I believe, ſome ex- 

ed a long Liſt of Lords Spiritual, Lords 
mporal, and Commons, who had refu- 

Oaths of Fidelity in every one of thoſe _ 


dee the Lord Bacon's ws of Henry VII. 


al 
aan 
{ls 


Reigns : 
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Reigns : But they may now ſee, after the l. 
marker's Inquiries throughout all thoſe Thy 
teen Reigns, he has been ſcarce able to nay 
Thirteen Non-jurors; and when | have ex 
mined thoſe he has named, they may fi 
that moſt, if not all were certainly no Ny 
jurors, and that he has not been able cla 
ly to prove one of them was fo. 

I began with William I. and * proved Oat 
of Fidelity were univerſally taken to him. I 
Remarker ſ thinks the Teſtimony of Ingul 
which Talledged doth not prove this. It prot 
what Ialledged it for, hat the Conquerori 

ed out an Order for every Inbabitant of i 
gland to ſwear Feaity to him, as well as all tl 
Lands tobe meaſured and valued. ] added, t 
we hear not of one Refuſer; nor has the! 
marker been able to produce one. He woulli 
deed have the Abbot of St. Alban to be aN 
juror. What did he refuſe to take an Oatb 
Fealty to K. Will.? No, but he offer di 
fitionto Duke William. He may as well ren 
Harold's Army for Non-jurors, who opp 
Duke William when he Invaded England; ¶ e. 
yet as well as others that oppoſed him, f 
mitted to him, after he was King of Engl 
So that I may {till ſay, we do not yet hea 
one Refuſer amongſt all his Subjects. But wi 
can be more expreſs, than Hoveden's Ti x 


* View p. 2. f Remarks p. 11. * Remarks . n + ( 
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wony, which I produced at the fame time, 
*That the great Men and Tenants by Knight's 
S-rvice ſwore Fealty to him at Saliſbury? 
But of this the Remarker has taken no No- 
ice: To theſe I will only add one Tefti- 
ony of William of Malmſbury, who ſaith, 
that William I. without any oppoſition 
Pound all the Freeholders, whatſoever their 
Tenure was, by an Oath of Fidelity to him - 
und another of Ranulph Higden, who, 
peaking of ſome of the greateſt Men of the 
lation, faith, a/ || cheſe; with the reſt of 
e Nobility having given Hoſtages, and 
vorn Fealty, ſubmitted to the Conqueror. 

[ could by the like poſitive Teſtimonies of 
he moſtAuthentick Hiſtorians prove, that the 
eople of England ſubmitted, and took Oaths 

d ſuch of his Succeſſors, who came to the 
hrone as he did, without an Hereditary Ti- 
e. As to his immediate Succeſſor, William 
ufus, He, as Brompton Þ relates it, was ad- 
enced to the Throne in a great Council of 
be Kingdom. After which the whole Nation 
bearfully ſubmitted to his Government, and 
ok Oarhs of Fealty to him, as William of 


* View p. 2. | | | 
J Ut ſine ulla contradiftione--omnes liberos homines 
huſcunque eſſent, ſuæ fidelitati ſacramento adigeret. de 
Mielmo JI. p. 59. b. | | 
Hi omnes cum cæteris nobilibus, datis obſidibus, cum 
elitate ei jurata, manus ei dederunt. Polychron. 1:6. in fine, 
Convocatis Terre Magnatibus Col. 983. 
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not, will be convinced of it, when thy 


Author of the Revolt from William Rufu 


eſt, & claves Theſaurorum nactus eft, quibus fretus toni 


EE _-- 

* Malmsbury, and the Annals of ꝶ Waverly i, 
aſſure us. 8 

But I am unwilling to tire the Ready 

with what is not neceſſary, for thoſe wh, 

are well ſkilled in the Engliſh Hiſtoy 

know this to be true; and thoſe who ax 


ſhall ſee, that thofe few, whom the be 
marker has gleaned for Non, jurors thro al 
theſe Reigns, are after all no Non- jurors. 
I ſaid || :here had been Revolters in ſon 
of thoſe Reigns, and the Remarker's Now 
jurors will I believe prove to be no bette 
and ſome of them, thoſe very Perſons whon 
I named, or had in my Eye, when ] ſaid fi 
Odo Biſhop of Baieux, who was the chit 


had aſſiſted at his Coronation, as Earl d 
Kent, and Juſticiary of England; and mul, 
as well as the great Men whom he drew ii 
to his Party, have ſworn Allegiance l 
William Rufus; otherwiſe their Reud 
could not, as I ſaid, + have been charge 


— 


* Moxque volentibus animis Provincialium excepſ 


Angliam animo ſubjecit ſuo. De Willelmo 11. I. 4. P. 

F. Omnis gens Angliz ei ſubdita eſt, & fidelitatem 

ravit. Ad An. 1087. 
View p. 3. 

t View p. 4. | 

| wil 


CS - 
Pith Perjury, as it is by the Archdeacon 
pf Huntington. | 


But the Remarker will not have this Re- 
vo ot charged with Perjury, but call'd * Re- 
7 {Wh-ntance. However this Teſtimony proves, 


hey had taken Oaths of Fidelity (which 
vas what I alledged it for)otherwiſe there had 
een no colour for the Charge of Perjury. And 


je ſeems to have overlook'd my Citation 
from William of Malmſbury; which ſhews, 
hat Ambition, Picque, and Diſcontent, 
ere the Springs of this Rebellion. But 


duet not theſe Perſons ſtand, or fall by 
e Remarker's Judgment, or mine; let us 
8W@-:ther hear, what Judgment our Ancient 
ngliſh Hiſtorians have paſſed upon them, 


d their Enterpriſe, 

William of || Malmsbury calls it a Revolt, 
nd Perfidiouſneſs, and them Renegado's, 
nd perfidious Perſons. The Archdeacon of 


1 * 


* 
1 


* Remarks p. 21. 

ft View p. 3. | 

| Ita totis defectionis viribus in eum cui nec prudentia 
e fortuna deerat, fruftra ſæviebatur. De Villielmo ſe- 
nao. 1. 4. fol. 68. . | 

Quientiam Willielmus Dunelmenſis Epiſcopus, gm 


id. fol. 67. b. 
Deſertores, perfidos ibid. b. p. 68, ; 
| | D 3 Hunt ing - 


Jil 
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rhilſt the Remarker ſtiles it Repentance, 


ex a ſecretis habuerat, in eorum perfidiam conceſſerat. 


—— bn 
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* Huntington brands it with the Note 9 
Wickedneſs, Perjury, and Rebellion, and givg 
Them the Character of Traytors and faithl 
Perſons, Roger de Hoveden 7 calls it 4 
execrable Fact, the Treaſon of the Norman, 
And having deſcribed their Conſpiracy, h 
ſays, Odo Biſhop of Baieux, Geoffry Bil 
of Conſtans, and Roger Earl of Shrewſpuy, 
&c. were the chief Authors of this accuſe 
Enterprize. 
The Annals of Waverley || compare Odi 
Treachery againſt the King, to that of Jud 
Iſcariot againſt our Bleſſed Saviour, A 
almoſt every one of theſe Hiſtorians hay 
obſerved, that the famous“ Vulſtan Biſhy 
of Worceſter, who was eſteem'd the Hy 
lieſt Perſon of his time, eſpouſed the King 
Cauſe with the greateſt Fidelity and Zcal, 


— 


* Non ſine perjurio bellum moventes. 1. 7. fol. 213. 
Rogerus in caſtello Nordaic ſceleris exercitium non ly 
nius inchoavit. ib. Gilebertus ei rebellabat ib. Rex wi 
terras inſidelium fidelibus ſuis diſtribuit ib. Epiſcopus w 
multique prod:torum propulſi ſunt in Exilium ib. | 
f Execrabile factum, Traditionem Normannorum. A 
de Hoveden in Willielmo juniore. fol. 268. b. 
- Huyhus execrande rei principes extiterunt. Odo Baioch 
cis Epiſcopus, Gaufridus &c. ib. 
| Ipſe vero volebat Regi quemadmodum Judas I{can 
fecit Servatori noſtro. Annal. Waver. ad An. 1088. 
* Wulftanus in ſanctitate noftro ſæculo nominati es. 
mus. V. Maimſo. de Epiſcopis Wigernienſibus. | 
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| By this time the Remarker may be convin- 
d, that Odo and his Party were not Non- 
rors, and were ſo far from being eſteemed 
-nitents, by our Hiſtorians of greateſt 


y them in the blackeſt Colours; and ſtigma- 
ized for Revolters; and-confequently, that 
heNotions of Government in the Ages where- 
n they wrote, were very different from the 
markers : + That Subjects then believed 
\llegiance, and Oaths of Allegiance, were 
ue to the Regnant Prince, and that it was 
very heinous Crime to revolt from him, 
d their Oaths, tho*it were in favour of a 
ineal Heir, It may be obſerved, that theſe 
iſtorians (except the Compiler of that part 
f the Annals of Waverley ) did not write 
nder William Rufus, but the Two firſt of 
hem in the Reign of Henry II. and the IIId. 
I" that of Henry III. 


arl of Gloceſter took an Oath to King 

ul ephen, and doth not pretend to find any 

Wore Non. jurors, till he comes to Hen, IVth's 
—_— * 

As for Tho. Merk, Biſhop of F Carliſle, who 

$I aid, accepted, and pleaded K. Hen. IVrb's 


era, 1 urged it to the Objefor as an Argu- 


7 Epiſcopi Karliolenſis de omnimodis Proditionibus 
MY i*onatio. &c, Fœdera Conventiones T. VIII. p. 165. 


D 4 ment 


\ntiquity and Note, that they are ſet forth 


The Remarker doth not deny, that Robert 


ardon, which is extant in Rymer's Fæ- 


L 40 J 
ment ad Hominem, who ſaid, he could ” 
believe ſo great a Man had made ſuch off 
acknowledgment of Henry IVih's Author 
But certainly his obeying that King's Sum. 
mons to Pa 5 and doing all that wa 
required of the Lords, at that time, in 9 
der to their Admiſſion, and Seſſion in Pai 
liament; and his fitting in that Parliamen 
where ſo many Acts of Ricbard II. and th 
whole Parliament of the 21ſt of his Reig 
was repealed, was much more: And whethy 
he could be a Member of H. IVth's Parli 
ment, and not a Subject of his Governmen, 
T leave to the Objeftor, and the Reader 
determine. 

The Remarker goes on. The ſame may| 
ſaid for Richard Scroop Archbiſhop of Yo 
(here the Remarker cites his Declaratia 

againſt K. H. IV. and faith upon it) wall 
the Archbiſhop have thus lain before the Pu 
ple the beinouſneſs of Perjury, and violainf 
of Oaths, if he had ſworn to K. Henry? | 
be had done ſo, he had been ſelf condemm 
* That I cannot help; the Remarker mul 
look to that, but I doubt not, notwithſtan 
ing all he has ſaid, to prove againſt him, thi 
Archbiſhop Scroop acknowledged H. Ih 
Authority, and was as zealous in his Seri 
as any of the reſt of his SubjeQts. | 


70 * Remarks p. 12. 


1 
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* He was one of thoſe who went to the 
Tower to King Richard, to put him in 
Wind of his Promiſe to quit the Govern- 
ent, and was conſtituted one of the King's 
Proxies to declare his Renunciation. He 
fiſted at the Coronation of K. H. IV. at 
bich time, he muſt tate the Oath of Ho- 
nage to him. He aſſiſted at the great 
ouncil || which K. H. IV. ſummoned in 
he firſt Year of his Reign, to demand Aids 
ff the Lords Spiritual, and Temporal againſt 
is Adverſaries, the Kings of France, and Scot- 
and, who were making Preparations of War 
gainſt him. In which Council this Archbiſhop 
ff Tork, * as well as the Archbiſhop of Can- 
erbury, and other Biſhops, granted the 
ing a Tenth to ſupport him in this War, 
which was undertaken by Charles IX. of 
rance, in order to reſtore his Father in 
av, Richard II. who was then alive. In 
he fifth Year of this King's Reign, the 
rchbiſnhop's Name ſtands firſt in the Liſt 


I 


Collier Eceleſ. Hiſt. p. 606. 
1 Ibid. p. 09. | 
mers Fœdera &c. Tom. 8. p. 125, 126. 
emoranda de magno Concilio &c. 
.es Erce veſques de 5 Canterbiri & 
and foremoſt in the Lift of 2 d' Everwick 
he ans, who at this great Council granted the King Aid for 
A 8 


— 8: Var. | 


@ | Collier's Eccleſ. Hiſt. p. 613. 


of 
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of the Privy * Counſellors, who were com. 
miſſioned to treat on the King's Part, with 
the Earl of Northumberland, about the Ex. 
change of Caſtles, Lands, ec. The Re. 
marker, it ſeems, knew nothing of all this, 
and therefore proceeds. | | 

And as he in all probability was a Non- 
juror, ſo doubtleſs were moſf F his Party, 
for it would have argued great weakneſs in 
him, to impart his great Deſign of reſtoring 
K. Rich. againſt Henry IV. in poſſeſſion, un. 
lefs bis Partizans had been Men of the ſame 
Principles with himſelf}, that- is, eitber Non- 
jurors, or true Pemtents, r The Remarker 
here goes no higher than probability. Is not 
this at beſt, to give us Conjectures inſtead 
of Hiſtory ? He might een as well have taken 
the Natural Born Subjects ſhort Hiſtorical 
way, who ſays, that we muſt ſuppoſe the Op. 
pojers, whom, in the next Sentence, he calls 
Non-complyers, were likewiſe Non-jurors, at 
leaſt, ſome of them; but Suppoſals and Hi. 
ſtory are very different Things. 

But what does the Remarker mean, when 
he talks of Archbiſhop Scroop's great De- 


3 


. * 


| * Fœdera Conventiones, Rc. Tom. 8. p. 364. 
ö Remarker p. 18. . „ . 
| Letter p. 40, 41 


9 
m. hn of reſtering K. Richard, who was 
th nurther'd five Years before this Deſign? For 
xX- ¶ licbard's Death was in the-firſt Year of K. 
e- . IV. and the Archbiſhop's er was 
is, Woot till the ſixth Year of that King. 
But let us no come to the Archbiſhop” s 
n- bay, who, as the Remarker ſaith, were 
ty, ¶hubtleſs moſt: of them Non. jurors tos; and 
in they were indeed much ſuch Non- jurors, 
ss the Archbiſhop. himſelf, The Earl of 
. Yorchumberland;, his Son, the Lord Piercy; 
ne commonly called Henry Hotſpur; his Bro- 
*. Miter the Earl of Vorcaſter; the Biſhop of 
er ¶ Bangor; and the Lord Bardolph were, wich 
ot he Archbiſhop p, the Heads of the Party. The 
ad NEarl of Northumberland, and his Son Henry 
en Hoh joyn'd H. IV. when he * was Duke 
al Nef Lancaſter, immediately upon his land- 
-Ing at Ravenſpur in Yorkſhire, and march'd 
ls MW vith him againſt K. Richard; went with 
* Archbiſhop Scroop to that King, to put him 
i- Win Mind of his Promiſe to reſign: Had 
the Ile of Man given to him, and his 
fleirs, by K. Henry IV. to hold by the 
Fervice of carrying the Lancaſter Sword at 
the Coronation of the King, and his Heirs; 


* Collier Eccleſ. Hiſt. 6or. 
i Hun s Fœdera Tom. p. 89, 90, 91. Ibid. 126. 


and 


_ 

and was made Conſtable of England for his 
great Services: || And at the great Council 
aforeſaid, engaged to aſſiſt the King with 
ninety Men, and Twenty Archers, As for 
his Brother, the Earl of Worceſter ; it appears 
by a Paſſage in the ſame great Council, that 
he was K. H. IVth's Ambaſſador to the 
King of France And by the Subſcriptions, 
in the Council fo often mention'd, we find, 
that the Biſhop of Banger granted the King 
a Tenth, and the Lord Bardolph engaged 
to ſerve the King in Perſon, without Pay, 
in his War againſt France, 

He adds, "tis to be hoped, Mr. H. wil 
not deny thoſe Four to be Non-jurors, * who, 
as mention d by Stow, p. 32. oppoſed Henry 
the IVth's being made King, which they 
might very well do, and yet ſubmit to him 
after he was fo. Their Oppoſition to him 
before he was made King, 1s no manner of 
proof of their Non- ſubmiſſion afterwards. 

Was not, F ſaith the Remarker, Owen 
Glendour, the famous Welſh Captain, who 
maintain d a War againſt H. IF. in behalf o 
bis lawful King, a Non, juror ? | 

The Remarker ſeems here to be in Uto. 
pia. Whom doth he mean, by this lawful 


| Rymer's Fœdera, &c. p. 125, 126. 
1. | 
+ b. 


King, 


- 


L451 
king, on whoſe bebalf Glendour maintain d 
Var againſt K. H. IV? Doth he mean 
J Richard II? He was dead before 
Glendour took Arms: Nay, before K. H. IV. 
rent into Scotland, when Glendour, as 
Mr, Collier * ſaith, took advantage of that 
ling's Abſence, and raiſed 4 Rebellion? 
both he mean then, Edward Mortimer Earl 
of March £ He took the Field for Henry IV. 
gainſt Owen Glendour, who made him 
Priſoner as the ſame Hiſtorian obſerves. 
And, as both Sir Fobn + Hayward, and 
Sow || tells us, put him in Irons, and caſt 
lim into a deep and vile Dungeon, 

Owen Glendour's War, which the Re- 
narker ſeems to juſtify, began with a Riot, 
nd ended in Rebellion, which is the Name 


Mr. Collier gives it. And Stow, and Sir 


jobn Hayward give us both the occafion, 
ad deſign of his Rebellion : The former 
takes notice, that * be had a Controverſy 
vith Reginald Lord Grey of Ruthine, and 
becauſe he was not favour'd in bis Cauſe, 


e began firſt to ſpoil chat Lord's Lands, &c. 


* Collier Eccleſ. 614. 
Ib. 678. | 
Life of K. H. IV. 143. 
| Stow p. 327. 
* Stow p. 326. 


| [ 46 ] 
And the latter * gives him the Character of 
an ill Man, and ſaith, he and thoſe Well 
that joyn'd him, deſignd to recover their 
Freedom and throw off the Engliſh Governſ: 
ment. And ſo much for the Remarker'sMWi 
famous Welſh Captain. 7 
As for Friſþy the Monk's Anſwer, it is 
not ſufficient to prove he had never ſub- 
mitted, no more than Archbiſhop Scroops 
Declaration proves he was a Non, juror. 
Befides, this was in the 3d Year of H. IVth tt 
Reign, two Years after the Death of Rich. Il 
when there was no Claim ſet up againſt 
Well! But if they were not Non-jurors, heil 
will have them to be Penitents, as repenting ii 
of their raſh and unadviſed Oaths, and re- 
turning to their Allegiance, as a Teſt of their f 
Repentance + I anſwer 1ſt. The Remark” 
himſelf will not eſteem thoſe Penitents, I 
that a&ed upon ſuch: Motives, as the Earl 
of Northumberland, and his Son Lord Pier- 
cy, and his Brother, the Earl of Worceſter v 
did, who, as Holing ſhead relates, in the he-. b 
ginning of his Reign, were faithful Friend, I 
and earneſt Aiders of K. H. (and I have 


* S — 


* Life of Henry IV. p. 140. | 
7 Tale p. — . h 


proved, 


LU 47 ] 
proved, they were ſo from Authentick Me- 
moirs,) but began now to envy his Wealth 


becauſe the King demanded of the Earl and 
bis Son, ſuch Scotch Priſoners, as were ta- 
len ar Homeldon and Weſtmoreland, which 
they claimed as their Prise; * (being the 
Kings Generals in thoſe Actions.) I will not 
ay, that all revolted upon the ſame Mo- 
tives; but whatever were their Motives, 
that their Revolt was unjuſtifiable, I dare 
IL zppeal to Mr. Collier; nay, to the Remar- 
nil ker himſelf. | | | 

Mr. Collier, after he had taken notice of 
the Earl of March's unfortunate Expedi- 


adds, and tho this Earl upon a Diſguſt 
for not being ranſomed, engaged afterwards 
with that Welſh Gentleman, againſt the 
King : Yet it does not appear, that be ſet 


next Reign, when Richard Earl of Cambridge, 
who married the Daughter (it F ſhould 
be Siſter) of this Earl of March, form'd a 
Defign to diſpoſſeſs King Henry, and ſer 


8 
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 * Holir gihead p. 527. | 
Anne Wife to Richard Earl of Cambridge, was the Si- 
her, not Daughter, of Edmund Mortimer Earl of March. 


d, | the 


and Felicity; and eſpecially they were grieved, 


tion againſt Glendour, in Defence of K. H. I. 


up any Claim to the Crown. And in the - 
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the Crown upon bis Father in Law's * Head BW 
The Earl of March was ſo far from aſſerting 
bis Right, and abetting the Emterprize, 
that he immediately went to King Henry J. 
and made a Diſcovery, Now the Branches 
of March and York, letting their Claim 
ſleep all this while, the Subjects had m 
reaſon to begin a War, or quarrel the Go- 
vernment inthe Houſe of Lancaſter. + What 
then becomes of Biſhop Merk, of Archbiſhop 
Scroop, with the Earl of Northumberland, 
and the reſt of that Party, of Friſby, and all 
the Revolters of this Reign? It is certainly 
no ſmall Crime for Subje&s to begin a War 
with their Prince, and throw a Nation into 
Blood and Confuſion, when they had no 
reaſon for it, and this was what they did, 
and what they had no reaſon to do, as 
Mr Collier has ſtated the Caſe of this, and 
the next Reign, and he might have added 
of H. Vith's Reign too. But all theſe Re 
volters the Remarker has produced, are con- ; 
demned by his own Principle too, vi. That 


— 


* It ſhould be, Brother in Law's Head. Eccleſs, Hiſt. p. 678. Wy 
Ve have alſo this account ofthe Earl of March's difcovery 
of this Conſpiracy to K. Hen. J. in _ 346. But I often 
chuſe to cite Mr. Collier's Ecclefiaſtical Hiftory, when I could 
cite other Hiſtorians, becauſe the Remarker will not ſuſpect, that 
Ar. C. has neglected that fide of the Queſtion,which he mainiains. iſ 


Kings 
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d ſings de facto claiming as de jure, (as he 
gays, all our Kings de facto did) is, if there 


e, Nrere no other, a good Reaſon for the Sub- 
V. .de not refiiſing to ſwear Allegiance to them. 


And will he ſay, thoſe Subjects had good rea- 
bn to repent of Oaths of Allegiance, which 
they had good reaſon to take, and there- 
fore good reaſon to keep? Or that they 
re true Penitents by revolting from fuch 
Oaths, and the Princes to whom they took 
em? Let him ſhew how they can be at the 
kme time inexcuſable Revolters, and true 
Fenitents. And could he have produced Non- 
uwors, he had produced them only to con- 
mn them, for refuſing to take Oaths of 
llegiance, which in another place, he 
ys, they had good reaſon nat to refuſe. 

a The Remarker however, is ſo well pleas'd 
ith his Argument on this Head, that at 
de end of his Book, he reſumes it, and 
des over again with theſe Non-jurors, in a 
Liſt of Queries. He ſays in his Preface, 
at ¶ have at the end of the Remarks added 
me Queries, which may be of uſe, and give 
br to ſome Paſſages in the Boot; but I am 
78. Ware, it will be ſaid by ſome captious Readers, 
* bar I forget my ſelf, becauſe I propoſe ſome 
ul ange by way of Queries, that were urg'd 
the Remarks as Arguments to prove, that 
ere were anciently ſuch People; as we now 


call 
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call Non-jurors, &c. but I can aſſure them, 
there is no ſuch matter. I did not forget 
my ſelf, but did it ee. and for rea. 
ſons beſt known to my ſelf, which I am reſolud 
Iwill not give. The Remarker ſaith, he will 
not give us his Reaſons for adding theſe 
Queries, after he had told us a little before, 
that he added them, that they may give light 
to ſome Paſſages in the Book, Theſe Pal 
ſages do not want light, we underſtand 
them well enough, but ſtrength 3 and that 
the Queries do not afford em. But what- 
ſoever the Remarker's Reaſons were for pro- 
poſing thefe Queries, which he is reſolved 
not to tell us, if the Teſtimonies I hav 
given him, are not taken from Utopian, but 

ngliſh Hiſtory, he had very good reaſon 

to have ſpared both his Remarks, and his 
Queries about Nen. jurors of former Reign! 
However, tho* he has, I ſhall not repeat 
the ſame things, for the Reply I have mads 
to his Remarks, will be an Anſwer to al 
that is pertinent in his Queries. 

I faid that the Partizans of the Houſe 0 
York * 700k Oaths of Allegiance to the thredf 
Henries; that the Heir of that Family 
| Richard Duke of York, had ſeveral time 
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ſworn Allegiance to King H. the VI. parti- 
cularly, in the 29th Tear of bis Reign, and 
this I added, becauſe no Body I ſuppoſed, 
would ſuſpef that any would ſcruple to 
take Oaths to King Henry VI. upon the 
ſcore of a Perſon, who had himſelf ſworn 
Allegiance to him. The Remarker doth not 
10 pretend to produce any one that refuſed 
the Oaths in this Reign ; nor does he deny, 
"that the Duke of Tprk himſelf did ſwear 
Allegiance to King Henry VI. He only diſ- 
jutes the Conſequence, that I drew from 
bis long Submiſſion, and repeated Oaths of 
fidelity, and ſaith, he did not by ſwearing 

zue up his Right, which ſhall be confider'din 
ts proper place, the Queſtion here, being 
. Wovly this, whether he, and all the Partizans 
c that Houſe, had lived in Subjection, and 
aken Oaths of Fidelity to King H. VL 
Wyhich the Remarker grants. So that I have 
chink, ſufficiently made good what I aſ- 
krted in the View, that it has been the 
mſtom and uſage of the Subjects of thi 
Realm to ſubmit, and take Oaths to Non- He- 
ſeditary, as well as to Hereditary Kings; 
Ind the Remarker's fruitleſs Enquiries after 
on-· jurors in theſe Reigns, have only ſerved 
br a further confirmation of this Aſſertion. 
Having proved this univerſal Submiſſion 3 
added, that if the Subjects had thereby 
E 2 acknow- 
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acknowledg'd an Authority which the Laws 
condemned, we ſhould then have found 
this Authority diſowned in the ſucceeding 
Reigns of Kings de jure. But inſtead of 
this, we find Kings de jure in their Courts 
of Judicature, and their Acts of Parliament 
acknowledging this Authority, to which 
the Subjects before had ſworn, and paid 
their Allegiance; for the truth of which, ! 
appealed to the common Law, and ſtatute 
Law of the Kealm; to the Tear Books for 
the one; and the Statute Book for the o- 


ther: Which reduced this Controverſy to 6 
matter of Fact. | e 

From the Common Law, I produced ſe | 
veral Caſes, (I could have produced man 1 


more) out of the Tear Books of the Reign 
of Kings de jure, wherein their Judges de 
clared, that all Pleas, Actions, Gc. that were de 
pending in the Courts of their immediate Pre 
deceſſors, Kings de facto, were diſcontinuedb 
their Deaths; in the ſame manner, as the Judge 
of Kings de jure, declar'd the Actions, Gc. de 
pending in the Courts of their immediate Pre 
deceſſors, Kings de jure, were diſcontinue( 
by their Deaths; and conſequently hereb 
acknowledged, the Laws were as legal! 
adminiſtred by the Authority of Kings « 
facto, as they were by Kings de jure. Th 
Remarker's Anſwer to this is, that the 
| 8 I; 
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Laws had their Authority from the preſumed 
na Conſent of the King de jure. p. 32, 35: 
ine ! Cleiming ſub ratione Juris, and the pre- 
6 ſumprive Conſent of the King de jure, are 
irs the two Machines that have been invented 
ent w Salve this Hypotheſis of Government. 
ich The former, as we have ſhewn, is of no ule, 
gig N becauſe they have no ground to fix it on; 
„ I and the latter is a mere Chimera. For is 
eld there in all theſe proceedings, the leaſt In- 
ſimation of this ſuppoſed Authority, or 
preſumptive. Conſent? Is every thing done 
by it, and yet nothing ever ſaid of it? Are not 
theſe Proceedings at Common Law, a plain 
Confutation of it? The Laws certainly are 
dminiſtred, and legally adminiſtred by the 
Authority of that King, by whoſe Demiſe 
il Pleas ec. depending in his Reign, are 
kgally diſcontinued. And did not the Com- 
nom Law, as it was held, for Inſtance, 
n the Courts of Edward IV. declare, that 
all the Actions, depending in Henry VIth's 
Reign, were diſcontinued by his Diſpoſſeſſion 
and declared it for this reaſon, becauſe it 
was a Demiſe of the King. Whereas, had 
the Laws been adminiſtred in Henry VIth's 
Keign, by the Authority of the preſumptive 
Conſent of Edward IV. before he was in 
Th  offeſlion, why were not all Actions conti- 
ved by the fame Authority, after he was 
E 3 in 
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in Poſſeſſion > Why diſcontinued by the De. 
miſe of Him, by whoſe Authority they 


were not adminiſtred? It would have ſaved 


the Subjects much time, trouble, and ex- 


pence to have had their Suits continued, and 


not to begin all anew upon Edward IVth's 
coming to the Throne. But how much 
ſoever this would have tended to the publick 
Good, (which is the caſe where they ſet 
up this Authority of a preſumptive Con- 


ſent) the Judges of Eduard IVth's Courts 


knew nothing of this Authority; and there- 
fore declared, according to the Common Law 
of this Realm, that all the Proceedings at 
Law were diſcontinued by the Diſpoſſeſſion 
of H. VI, becauſe it was a Demiſe of the 
Crown. For from the feveral Caſes which 1 
alledged, I obſerv'd that the Law makes no 
difference betwixt the Death, or Diſpoſſeſ. 
fion of a King; but holds the latter, as well 
as the former, to be a Demiſe of the King, 


and that, whether he was a King de jure, 


or de facto. 

Againſt the Authority of Bagot's Caſe, he 
urges from the Author of the Caſe of Al- 
legiance to a King in Poſſeſſion, That Bagots 
Counſel in their Plea do not urge the va- 
lidity of a King de faQo's grants without a 
Limitation, that it be no Injury to the Legal 
Right ef the Crown, and thenge pre 

5 | | they 
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they are not valid againſt a King de Fure. 
ſn anſwer to which, I muſt take notice, that 
the words here are not truly tranſlated by 
that Author, for the Limitation is to ſuch 
Grants of a King de facto, que ne fuer en 
nenyſbe ment de ſon Corone, which were not to 
the miniſhment of His Crown, calling it at the 
ame time, the King dz fuacto's Crown. 
ally, This Limiration of Grants doth not 
reſpe& the Rights of any Perſon ; but the 
Rights, Lands, Honours, and Dignities of 
the Crown it ſelf. Which Limitation held 
s well in Grants made by Kings de 
jure, as in thoſe made by Kings de facto. As 
fr as thoſe Legal Rights of the Crown were 
prejudiced by them, ſo far they were 1n- 
ralid. And therefore in the ancient Oath, 
aken by the Kings of England at their Co- 
fonation, the King ſwears, that be ſhall 
tzep all che Lands, Honours, and Dignities, 
gbreous and free of the Crown of England 
in all manner holy without any manner of 
Miniſbments, (the word uſed in Bagot's | 
Caſe,) and the Rights of the Crown hurt, 
decay or loſs to his Power, ſhall call again 
imo the ancient Eſtate &c. This Clauſe 
of the Oath, fully explains the limitation 
of Grants in Bagor's Cafe, and may at the ſame 


pe EN 
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* It is the firſt Oath in a” Book of Oaths. 
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time ſerve for an Anſwer to what is urged 
by the Remarker, in the next Page from 
4 Caſe of Allegiance, and by the Natural 


Born Subject * concerning Henry IId's Revo- 


cation of King Stepben's Grants + of Crown- 


Lands. 


_ I obſerv'd, it was urg'd as Law by Bapot's 
Council, har if he that is now King 


(meaning Edward IV. and implying he was 


not. King then), had in King Henry the 
VIth's Reign granted a Charter of Pardon, 
it would be void Now, for every one that 
grants @ Charter of Pardon, muſt be King 
in fact; and that the Author of. the Caſe 
of Allegiance, leaving out, probably by 
an Overſight, the Particle Now in his 
Tranſlation of thoſe Words, would have 


them ſignify no more, than that @ Pardon 


granted by Edward the IV. when out of Poſſeſ- 


ſon, could not have its Effect, and be pleaded 
and received in Court, whilſt out of Poſſeſſion, 

or want of Power to enforce it, In Anſwer 
to which, I obſerv'd, that Bagot's Council did 
not ſay, if Ede ard V. had granted ſuch a Par- 
don, before he was in Poſſeſſion, it would have 
been void in Henry VIth's Reign, whilſt he was 


CO 
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d ¶ out of Poſſeſſion, (that might indeed befor want 
of Power,) but it would be void Now in 
the gth Lear of Edward the IVth's Reign, when 
he is in Poſſeſſion, and the whole Power 
of the Kingdom in his Hands; and was there- 
fore void in Law, not void for want of 
power to enforce it. What ſays the Re- 
narker to this? Why, he repeats the Ob- 
ection without taking any Notice of my 
Anſwer to it, and roundly affirms, it was | 
n, voi for want of Power, and for no ather 
at ¶ rcaſon. i. e, he underſtands the Law 
better than it was underſtood in Edward the 
e IVth's Court. He may think fo. In the 
nean time however he muſt grant, that his 
us Author was miſtaken in the Tranſlation, 
ve Hand in the point of Law that was main- 
on Ftain'd in that Court. But what Authority 
/- oth the Remarker oppoſe. to it? None at 
ed all: Nor any thing, but an inconcluſive 
n, Argument of his own. That à Prince who had 
er N granted a Pardon to a Subject, when out 0 
id ¶ Poſſeſſion , would not after be came to the 
u- Throne yield, that he ſhould be tryed, con- 
ve ¶demned, and executed: becauſe he was out 
as F Poſſeſſron, when he granted it. f It is 
ery likely that he would not. But doth 


— 
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it therefore follow, that the Subject is Rectus 
in Curia, and pardon'd in Law ? It cer- 
tainly doth not; for tho' the Prince will not 
ſuffer him to be executed; and tho' the Par. 
don which was granted before he was in 
Poſſeſſion was void; yet this Disjunctive 
admits a medium, which 1s, that he may, 
and probably would, grant a new Pardon 
now he is in Poſſeſſion, to ſecure him. 

I obſerv'd, that as the oppoſite Council 
did not deny any one of thoſe Points to 
be Law, which were maintain'd in the Plea 
for Bagot So Billing, who was Lord Chief 
Juſtice of the Ling's Bench, deliver 'd his 
Opinion agreeably to it, and after he with 
the reſt of the Judges of that Bench had 
confulted with the Judges of the Common 
Pleas, who agreed with them, the Court 
gave Judgment: for the validity of Bagot's 
Patent, i. e. for the Royal Juriſdiction of the 
King de Fadto. There are, as I ſaid, a mul- 
titude of Caſes where the fame Authority 
is acknowledged. It was never diſputed but 
in Bagot's Cafe, and there, as we ſee, judg- 
ment given for it. None of theſe things are 
denyed by the Remarker, and he is ſenſible 
they are againſt him, and therefore calls 
them Pretended Authorities out of my Tear 
* Books, Why Pretended Autborities, are 


— 
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they not in the Year Books of the Reigns of 
Kings de jure? But theſe two it ſeems, are 
Pretended Authorities when they do not 
uit with the Remarker's Hypotheſis. 

* He ſays, he owns and knows no one 
that denies, that the Crown takes away all 
7, Naanner of Defetts and Stops in Blood, to be 
n In Maxim of the Law; but then he would 

reſtrain it to Hereditary Kings without any 
il MAuthority, nay, againſt the Authority of 
o Will the Judges of England, who, as I ob- 
a Mcrved in two famous Caſes, have applyed 
ef this Maxim to Non-Hereditary Kings, to 
is Irhich having nothing to anſwer, he takes 
h anctuary in his Maxim fub ratione juris. 


d TP 
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3 leing 2 Defence of the ſecond Chapter of 
the View. That the Sovereign Authority, 
l. particularly, the Legiſlative Authority of 
Kings for the Time being, and their Two 
ut Houſes of Parliament, is acknowledged 
> by the Statute Law of this Realm. 


le Aving towards the End of the firſt 


IIs Chapter of the View, proved by the 
al — 3 

e * Remarks p. 37. 
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Common Law of this Realm. That the Legiſſa. 
tive Power is lodged in the King's for the time 
being, and their Two Houſes of Parliament. 


In the ſecond Chapter, I proceeded to prove 


the ſame, by the Statute Law of this Rea li. 
For the Legiſlative Authority being ef. 
ſential to the ſupreme Authority and in- 
ſeparable from it, (ſince no Power that is 
leſs than the Sovereign Power can give Laws 
to a Community,) if I could make it ap- 
pear, that Kings de facto, with their Two 
Houſes of Parliament, had the Legiſlative 
Power of the Realm, this of it ſelf would 


be a deciſive Argument in this Controverſy, 


and the Remarker himſelf at the latter end 
of the Book, where he reſumes this Que- 
ſtion, owns, that the whole Cauſe depends 
upon the * Legiſlature. 

The Argument, which I urg'd in main- 
tainance of the Legiſlative Authority of theſe 
Kings, was this, That Hereditary Kings 
and their Parliaments, have cited the Laws 
made by Non-Hereditary Kings and their 
Parliaments, in ſuch a manner, as acknow- 
ledges them to be Legiſlators equally with 
themſelves, or any of their Progenitors. 
The Remarker acknowledges, the AG 
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nade under Kings de facto to be Statutes, 
ind Laws of the Land, but not by the Au- 
tbority of Kings de facto, but by the Allow- 
ance, and preſumpiive Conſent of the King 
de jure. * At the latter end of his Remarks, 


where he reſumes this Subje&, he doth 


not deny thoſe Laws are in force; but de- 
nies, that they derive their Force from the 


dutbority of thoſe that made them, This 


he repeats over and over again, as often as 
he has occaſion, to ſpeak of the Laws of Kings 
de facto. So that the ſingle Queſtion be- 
twixt us is, whence theſe Laws derive their 
Force, whether from the Authority of the 
Kings and Parliaments. that enacted them, 
or from the preſumptive Conſent, as he ſays, 
ef Kings de jure. & 

And 1ſt, It is to be obſerved, that altho 
the Remarker owns them to be Laws, yet 
he knows not what to call theſe Laws. Sta- 
tute Laws, he durſt not call them; for he 
ſaith, hey were not Laws of England, be- 


— — — 


* The Natural Born Subject agrees with the Remarker. 
There was a neceſſity, ſaith he, not to vacate the judicial 
Proceedings in the Reigns of H. IV. V. VI. and this could 
not be done without allowing the Acts of Parliament 8 
on which the judicial Proceedings did depend, and thoſe 
Acts being good in themſelves, ſo far as they related to 


the Subject, the lawful Kings when they came in, were 


willing they ſhould be continued. Letter p. 43. 
Remarks p. 40. P. tor. 
cauſe 
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cauſe made by Kings de facto, but becauſe" 
the King de jure, without the formality of of 
Confirmation, ſuffer'd them like our Common 0 
Laws, by uſage to become Laws of the 


Land, being for the benefit of his Subject, 
and again, they may obtain the force 0 
Statute-Laws made by Kings de jure, by 
uſe as Cannon Laws * do. Are they then 
mmon-Law ? No, he durſt not affirm 
that neither, nay, he yields to the Truth IU 
of what I affirm'd, that tho* Cuſtoms are 
ſometimes by Act of Parliament turn'd into 
Statute-Law ; yet, Statutes are not turned 0 
into Common Law or Cuſtom, and adds, the W” 
Objector deth not ſay, that theſe Statutes L 
of Kings de facto, receive their Authority H 
from immemorial Cuftom : And yet he hin- 
ſelf faith, that Kings and Parhaments, by 
reciting them in their Statutes, and ſuf- l 
fering them to be pleaded in Weſtminſter— i; 
Hall, have given them the ſirength of In. U 
memorial Cuſtom, i, e. have made them as t 
good Laws as others, even our Common i 
Laws, which are ſo by immemorial + Cuſtom. It 
So that here's a 3d ſort of Laws not £* 
known in Weſtminſter-Hall, They are I 
not Statute-Laws, but bave the force of a 
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Statute- 
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Katut⸗ Laue They do not receive their 
futbority from immemorial Cuſtom, but have 


wt. Common, but as good as our Common Laws, 
To repeat this Hypotheſis, is to confute it. 
[tis a ſort of a Riddle, at leaſt, it puts me 
n mind of the Famous Ænigma of Alia 


m. Theſe Laws, which he at the ſame 
th ume owns to be in Force, are neither Sta» 
Ire ute Law, nor Common-Law, and yet they 
to are both: They partake of the ſtrength of 
e both, and are neither. They are no Laws 
he In they are made, and yet for uſe, are all 
et Laws, i. 6. they are preſumptive, they are 
ity Hypotheſis: Law. Hu 22 


But 2dly, The Remarker is not _ at 
uce 


1 loſs to know under what Claſs to re 
Fa theſe Laws, at the ſame rime that he owns 


r- them to be in Force; but leaves us at as 
nM great an uncertainty to know which of 


a; mem are in Force. When he affirms, 
„that theſe Statutes do not derive their Au- 
„ chority from the Kings and Parliaments that 
ot Nenacted them, but from the Authority of 
re kings de Jure, could he have produced an 
of AR of a King de Jure, and his Parliament 

in confirmation of theſe Statutes, (which 
lone could have given them Authority, had 

they had none originally) we ſhould then have 


<7 known 


the ſtrength of immemorial Cuſiom, and are 


Lelia Criſpis, nec mas nec famina, ſed am- 
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known which of theſe Laws were in lc 
Force; becauſe we ſhould have known, Id 
which had been confirmed. Or, could he have ly! 
produced ſome expreſs publick Conſent, gi- Wy 
ven ſome other way by Kings de jure out of el 
Parliament, tho' this would not have 
made them Laws of the Realm, if they had 
not been ſo before, yet we might have 
known, at leaſt, according to this Hypothe- 
ſis, which of theſe Statutes had been in 
Force ; becauſe we ſhould have known to 
which ſuch: an expreſs Conſent had been 
given. But when the Remarker derives 
the force of theſe Statutes, - not from any 
expreſs and publick, but from a ſecret Con- 
ſent, that we are to preſume on, or gueſs 
at ; He has left us no way to know which 
of theſe: Laws are valid, and which are 
A — 
The reſtriction, that the + Remarker 
adds to the validity of theſe Laws, that 
they be not in diminution of the Crown, and 
for || che benefit of the Subject, is ſo 
far from aſcertaining their Obligation, 
that it leaves it ſtill more doubtful ; for 
as every Man before was left to gueſs at the 
Prince's Conſent, ſo here Men are made Judges 


. 
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of what Laws are to the Dimumtion of the 
in N Crown, or againſt the publick Good ;of which, 
yn, ¶ different Men, as well as different Parties, ha- 
ve ing entertain d different Notions, thoſe Laws 
gi. Nrhich are obligatory with ſome, would be 
of Weſteem'd Nullities with others. The Safety 
we ol the Prince, the Peace of the Community, 
ad I — — 1 —.— 8 
we Subjects, nding on the Laws, nothing 
ne- Nought to 8 certain, and better known, 
in than their Obligation, (to which therefore 
to Nrromulgation has ever been held to be 
en Nelentialz) whereas nothing is more obſcure, 
ves Nauncertain, and precarious, than is the Obli- 
ation of Laws by this Hypotheſis, which 
kaves it in the Dark, and makes it all over 
Gueſs and Freſump tion. 
Some, who have not throughly conſider d 
this Matter, may wonder how theſe Per- 
ons ever came to take up with fo precarious 
n Hypotheſis. But the Truth is, they did 
t not on Choice, but were driven upon it 
5. Neceſlity : For not being able to deny 
the Validity of the Statutes of Non · heredita- 
N Kings, and yet not knowing, at the ſame 
ime, how to acknowledge their Legiſlative 
Authority, without deſtroying; their Cauſe, 
hey were forc d to look out for ſome Au- 
kority of Kings de jure, for theſe Laws: 
but not finding any Confirmation, or 

. publick 


ta, 
them: For it reſolves tlie L 
by our Conſtitution is lodg@ int 95 
cen, and the two Houfes of Parti 
ihe. into the ſole Will of tile Prinee ; and 
that (which makes ir ae ridiculous, as Kd 
nlegal) into Kis ſedret Will. 4 
thly. All the Law) erg feds, Nag | 
ind Parliaments, — 8nd the u 
dity of theſe Nora, have at the fame T 
J acknowledg'di the Authority of the Kings 
and Patliamems, that made them. 
hate not pleaded them, nor fecited 3 
in Acts bf Parliament, as Statutes in ge 
e Labs thar obiaie:d their Pere by 705 
| * or preſumptive Cofiſent: Bor 
leaded and recited them as Statutes of th 
Realm, enacted by ſuch Kings in theit Par- 
ql laments holden at N eftinſter, or elſe 
Win ſuch a Year of their Reigns. Of ſuch Reci- 
gi als, I. have given ſeverat Iaſtances in the 
e iich er of the View, which the R2- 
Wmnarker mich, might have all geen par 48: 
Wo it was indec neceſſary they ſhould hive 
teen ſpar'd, that this 150 ypotlieſis might 
ſpar d, ary Recitals being ſo many De · 
monftrations againſt it. For by theſe Ret- | 
tals it appears, that at the ſame Time thoſe 
u Kings and Parliaments acknowledge the Va- 
ou hdity of the Laws, they ine Legge e the 
Authority of their TROY _— 


ure hien 
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Nay, they acknowledge no other Validity in 
thoſe Laws; than what is deriv'd' from the 
Legiſlative Authority of thoſe Kings and 
Parliaments that enacted theni. And this 
they do as fully acknowledge, (for they ac- 
—— it in the very ſame Terms) as they 
do the Validity of the Statutes, and the 
Legiſlative Authority ef an of their de, Jure 
Fetten 

I xeferr'd to Laws model Kings de fo, 
in favour. of the Subject, which had been 
afterwards. intrenchd on by the-Prerogative 
of Kings de jure. Now, if the Laws of 
Kings de. — null in themſelves, and 
had no Authority, but what they receiyd 


from the Canſent of. ſucceeding Kings d: 

Jure ; then the Awards and Proceedings of 2 

King de jure, in Oppoſit ion to the Laws of ll 
a King de facto, would be legal. But ſuch ? 


Awards and Proceedings have been declard 
by N jure, and his Parliament, to be 
1 51. Whence it follows, that the Laws 
of ings de facto, are ſo far from receiving 
their Authority from the preſumptive Con- 


ſent of Kings de jure, that they are valid 


even againſt a King de jure s expreſs Diſſent 
to them. See the Iſt of Rich. III, Ch. a, and 
the Petition of Rigbt 3 Car. I. But theſe In- 


. marker and the e Subject wiſely 
Paſs over. When 


ſtances, as well as all the Recitals, the Re- 


[69.01 
When the Remar ber haas not been able 


Laws, or Law. Books, for this Chimera bf 
is a preſumtive Conſent, I may be allowed to 
e. paſs over his inconcluſive Reaſons; why tbe 
y Statutes of Ning de facto ud remain in 
* Forte, and yer che Authority of choſe" Kings 
ro nat be atknowlede'd: . Only one of his Rea- 
ſons I 8 3 eme re- 
peats it, and lays great Streſs upon it, vis. 
Thar Kinps de bard ſar the Laws of Kings 


6 to give the leaſt Shadow of a Proof from our 
d 
l 


Lame they hate been ud to, and choſe 
"themſelves. * But ſuppoſing, as the Re- 
marker doth, that ſuch Laws had originally 
no Authority; to give them Authority by 
Act of 4 3 2 ſo 1 
unrauelling Things, ; ing t 2 

of tbeir 2527 it r Wo 
the only way to fix every Thing, and ſecure 
their Laws to them. And one Act of Par- 
liament in the Beginning of Edward the 
IV th's Reign, for Inſtance, which, a Com- 
mittee would have drawn: up at two or 
three Sittings, would have. confirmd all 
the Laws made by the 'three:Kipgs of the 
i Houſe 
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ge facto ro he in Force, - becauſe tit not 
er to unravel Things toa far, to unbinge 
the Government, and ta  deveſt them of 


[[+90/] 

Mis of Lancafitre- And chere gan be no 
Reaſon why this Confirmition was not given, 
but becauſe :{Edwrr{the: LV th's Parliament 
gand Judges, knew they webe valid without 
At. For: when there has been Reaſon, to 
— of the VWahdity of Acts of Parliz- 
tz leading, . fit to con- 
them. As tiſs AR 1 Car, Il. 
paſs chat Pa —— — call d by the 
King's Writs, Were all: rated, ànd con- 
fitm'd in an Act paſs d 1 3 Car, H. ch. ), 
— An Ah ro can publick! A,. 
Ihe naturgkhorn: Stubjedt, with EW 595 

. angst aſks; me, Can. you gν,ẽumite n Ang le Ii. 
unc out M all our Lees of *.. 
Harliument mailg:hy A righ ek * 
Euer -was'cohfurmd. fur want: of. Ehle: 4 AY 
 thezity . Here's oveilnflance fer him, aud 
D and he may find another 1 
ul IE: ch. 13. But neither he nor tha 
ker, have been ab! erta produce ang 
publick Ad, of all- then umerous, Acts thaſſ® 
> made by the. three Kings of the Hou 
bf ran 80 Mears, thab was confirm f. 
-oþy Eumard the IVch, or eſteem d ro want hi ne 
, Confirmation; \Gaboft few private Acts whict 
ere cbm¶: d Were oon firmid for privat 
Pedlory): e, it, they: were bed, 
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-. HY 
ao be of as good Authority, as his own Ads. 
o gut the natwalhorn Subjæct will have it, 
ne ht they are flill able to kequeſtion.d. What! 
hable to he queſtion d by; Law By his, 
and che . Ræmarter's Hypotheſis-Law, they 
may be liable to be queſton d: Not by the 
Law of the Realm: No, not as it was held 
even in the Courts, and by the Judges of 
Edward. the IVth ; for when it was urg d, 
that Bam s Patent of Nsturalization, gran- 
ted by Heu the VIch, was not good, he- 
cauſe. Patents of Naturalization were not 
confirm'd in the Act of the iſt of Edu. the 


Aljudicial Eroceedings of the three | Henrys ; 
for the Validity.of Bagot s Patent of Natura- 


pa lation, which ſtood ſolely, upon Henry the 
11 Ichs Authority. As this Fudgment of Eu. 


$44 the IVthis Judges may.canvince thena- 
neural: horn Stuljedt, that the Doctrine he lays 
down: witk ſo much Aſſurance, that ſuch 
A,, iunleſs confirm d, mere ſtill liable to be 
J eſbian d, for want of ſiſficient Authority, is 
rot Law; ſo is it a full Determination againſt 
Il 
4 ſent-Authority ; for here was no Room left 
ul to preſume on Edward the IVth's Conſent 


* 


SN 


— 


MiVth, ch. 1, which was made to confirm the 
this Plea: was rejected, and Judgment given 
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his, and the Remarker's, preſumptive: Con- 
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[72] 
to this Patent, ſince 'he had left Patents df 
Naturalization out of that Act wherein he 
gave his expreſs Conſent to ſuch Acts of theWth 
three Henrys, that he would have ſtand: I. 
And yet this Act by Henry the IVth's Autho- It 
rity, which had not Edward the IVth's Con 
ſent, was held valid without it, as valid as 
thoſe that had it, or as any of his own Acts 
The Objector, according to this Notion 
of the breldhprtbe Conſent-Legiſlat ion, ſaid, 
- Richard the IIld's Ad, of Parliament paſt 
for Laws, becauſe Henry he VIIth was wil 
ng they ſbould paſs for Laws. To convinee 
him of his Miſtake, I inſtanc'd in two Ad. 

of Parliament made by Richard, one thit 
baſtardiz d Edward the IVit's Children, ani: 
other that attainted Henry the VII 
Friends, which (the laſt eſpecially) Henry the 
VIkth was certainly not willing ſhould pal 
for Laws: Nay, he was. unwilling, as m) 
Lord Bacon obſerves, fo much Regard ſhouk 
be paid to Richard's Attainders, as to have 
them formally repeal d. And yet, when the 
Judges were confulted, they unanimouſ} 
. declar'd, that the Perfons attainted, could 
nov take their Places in Parliament, until theinſhi 
Attainders, tho paſs d by a King de fat 
were revers'd by. Act of Parliament. 
The Author af the Caſe o wha Allegian 
haying ſaid, that theſe Attai rs were 1 — 
vers d- 


Tn] 

f =. not becauſe they were valid, but 
ꝛ0 of Caution, I obſervd, that the Reaſon 
ic te Judges gave for the Reverſal, chat oy 
I: N ere not legal Perſons, kill their 1885 of At. 
winder were revers d, ſhews- that it was not 
(ation, but the Conflitutics n, that TequiFd it. 
Upon which, the Remarker ſays, what 
Mr: H. drives at, I note it this, t the At- 

under of a de facto, muſt be rr bert d, ot ber- 
| viſe the Perſon artainted, it not 4 legal Per. 
* Mr. H. only cited the unanimous 
{folution of all the Judges, who declar'd, 
tit the Perſons who were attainted” b 
lichard tbe 111d; Xing in Fact, and not 7 
labt, were not legal erſons, "till their 
ndert were revers d. Which, faith the 
marker, is 2 groſe Miſtake, and "they were 
wers'd only" out a Caution. 
dhe, une dg the King Me Parli- 
ment proceeded a agtecably. to the Opinion 
if the Judges? Yes, notwitliſtanding this, 
We fays, it'ts 4 groſs ' Miſtake', A is, the 
ing and Parliament, and all the Judges of 
the Realm, were of one Opinion; ang the 
marker is of another. By which Autho- 
ity are we to be concluded? | 
ut the "Remarker has another Anſwer, 
Ter 


he 1 "Hearn che Vllt by 

7 nem the VIIt 

jar = — old. aſk, him, ho ante if 
4 would he har 

put to it tograyert; Haweyergletus for ogg 


nt 4 might believe ſa, and 5 
ber e h Jeg Ne 


edQuedyon,gguching:the Niggi 
tainders what eln en abe Vital 
Tr $i he.Revarker dals, they woes 


1225 : 
? ü 

4 WAG / NN AM. 1, 

Iv 


e Z 
WH 24 ex] | 
ed wes King ap 26d bes all Opec D 
gainſt his en, 0 i ne from Mien 
Windeers, nr other Stops, and. Defecs offi 
pc, were emirely reh dg So that er 
hi of the Queſh Te 

hep pleaſgg..tchat MengetheWIIth bad ſic 
ee eee or * fl 


Ages, -is directly againſt bo 
at; ade him. Uf he aus Hau the VIl 
l anenden aleo 1 
rt Reſolmtion cyngludes againſt him. 
ifſhe / faps;he he / had no —— Right, the 
latter folutien 18 dgeiſive againſt the Re 
nander, and far the ſoversign Authority q 
ihe King for the Time being. | 
Towards the latter End of the Book, wher 


the eee ny « 
> . 108. 


Fi 

an Objection to the wah e 

the three: Henyt, from the iſt of EA. 
IV, ch. , re he calls chem 1 
E and, other u Te he * 
| {fanny a ape os and not. of 

| Objekten was obviated by 4 — was oh 
be View, as the :Remorker might have ob- 
47 bus ty abs 9 Ara repeat 
47 Aber toc d 5 105 
rs of thy ou! 7 „ HE" ways 
them the Title; offre * Realm 
ret, and nat ef Rightʒ whereby he owns 
to have been Kings of this Realm, bet 
+ that they ought not to have been ſo. 
(ay, he doth mot even now pretend that his 
eat Uncle, Land E- of. Marohi or his Father 
P. of Pri, according to the Remanker's 
0 hpotheſis, were Kings of Right during the 
ie that the three Henrys were Kings in 
ed. Neither he, nor his Parliament, nor Judg - 
ever imagin'd (as the Nemar ter and natu- 
orm Subjefts do) that the unpoſſeſs d, un- 
Wiogniz'd Heirs, were Kings 4+ jure, ſubſiſting 
She fame Time that others were Kings 
Fact. But notwithſtanding this Abate- 
ant of Title, whenever Edward the IVth 
es their Laus, he acknowledges their 
FPeiſlative Authority to be equal to that of 
of his Predeceſſers, and challenges 5 
_  Qther 


7 "A TY 


[56] 
her Authority for his on Laws, chan 
s theirs bal, and aug bt v0 haue * Bad. 
Jay As we : Hever meet with this Diſt, 
Aion” YR rigs in Deed; and not of Riph 
*throughont all the Revolutions of Gover 
ment, till in this Statuteof Edward thelVih 
iw it is to be obſerwd, that it is in the 8. 
tütes only of che immediate Rivals and Sulf, 
ceſſors, 4 we meet with it, but never aft; 
wards.” It only in the Statutes of Ely 
—__ „char rhe three Henryt, and 
Henry" the VII, that Richasd tl 
IId is va d King in Deed) and not of Riy 
In the Statutes JE: alt the ſucceeding Kir 
and Queens, the three Henrys, and Richs 
the 1 * are ſtikd Kings of En land, wit 
out the leaf Dimunition of Title. 
Adly. At common Law, in the Courts en 
-6f their Rivals, the Regal Title is conſtant; 
given them, without any Abatement. Whey; 
-ever Henry the Virhismention'd-in the Cou 
of Edward the IVth, the ſame Title is giv, 
to him, that is given to Edward IV, whil 
{he is mention d in the Courts of Edward 
When Henry VI. is mention d in the Cou 
of Edward | IV, he is ſtiF'd “ auter Roy, 
Elteard IV himſelf is ftil'd Roy Jui ore 


All the Dijiterency betwiur: thew, is, one la. 
7 _ 


„ uw. 
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„e 34 Edward IV. ch. 2. printed at the End of this Bol 


| late Ning, and tlie other the preſent 
„ The ame Stile is obſerw d in the 
darts of e VI, Ou EY 18 
Md. 1 N A 20 
un Objection 1 n by 
quence from the Atta indert, and hy 
r of them; which, as I had ſaid, was 
Confutation of thoſe full anddire&Proofs- 
lich Thad made of the Legiſlative Authori-' 
jof the Kings for. the Time being. Nor 
ud the Ohjector, with whom J was then 
ig d, ſay they were: Who acknowledg d 
th Henry VI, and Edward IV, to be in 
ir Turns, Kings and Legiſlators, not- 
müſtandiag their mutual Atrainders of 
n other. Nay, the | Remarker himſelf, 
4h ſays, as for Attainders,thert is no great. 
to he laid upon them, becauſe they. are 
don both Sidet. However, towards the 
dof his-Remarks, not knowing well what 
to lay a Streſs upon, he is for laying — | 


N great Streſs upon the Attainders. 
Vngore he had done this, he ought to have 
d nfider'd, port Aa 


iſt. That — very ſame Parliament that 
tinted Richard the IIld, did however, as; 
_ obſervd already, 'ſo- fully acknow- 

his Legiſlative Authorit 7 that they 
, as we have ſeen, no other Way to re- 
e the Perſons who la y under the ann 
| Is 


Joo 


”-, 0 


[78 ] 
— , of Attainder, but by repealind 
1 ſay, with the Remarkeh 
= natur Subjed, that they wer 
not Kings, nor Legillators z that their Ad 
—4 1 wrledg Tihey had No 
r acknow 8 — ſuck " 
Fits, Ay could not be 3 
an Act uf Parliament: Which plain 
ſhews, that whatever other Conſequen a 
may be drawn from the Attainders of 1 | 
- there can be no Conſequence j 
i chem, hat Lizard thaw Li 12 
— (37 . 91 3 75 Ws ' * 
Adly. That a8 an anpelens; Actaini bo! 
cannot touch a Prince in his ſubſequent Ed 
erciſe of the Power. ſo for the ſan 
Reaſon, a ſubfequent Attainder cannot afte 


4 Frince in che xerciſe oſ his Regal Pog 


j 
2 


antecedent to the Attainder. And for bud 
ucdmndenieble- Authors: 
given 1 


theſe; I haxe prod 
ties, to which the  Remurker has * 
other, at ae OR OR Ae of ſub nun 
None ju. 2f; 216 = 
3dly. The 8 has affirm d, but ini 
d, that theſe NCings were attaĩnted q 1 
their Exerciſe of the Regal Power. Henry ti b. 
Vith was not, as he ſuppoſes, P. 70. attainteſ 7 2 
by Euwardthe I V chi for tirat Reaſon, but for iii 

Death of Richard Duke of Turk, at the Ba 2: 


rol of Wakefield, And as e Remanker 7 
e 


4 1, 


L 

ale, by what has been ſaid, wh Gonſc 
e wences n the 
ſo there nteds nothing more 
ee him uf the Iijuſtict of this Ac-: 
Winder, eltan che Hiſtory of it, as it is ela- 
1 the Auchor uf he Eceleſtaſtical Hiſts-' 
3 which I nher ſo often cited.” / After this 
khor\badgiveh ſome Rccoumt of the Agret - 
lac niddd in Portinanentbecwoon ing Zines 
: Tr Ridhard Duke vi vr he adds, 
8 2 ropmys Point dag bo uur 
Tb Lach, be bal 2 
: wolltd der ir dum . ramely, and 
72 Haſbont's Royalty eld, and ber 

nberived, mi bout ſime Arthmpr fur their 
2 vy. To reuent b: ng embaraſs'd from 
Wis — the Due "prevail d' with 
Ain 20 ſoul for obe Queen und ber Sow 
London. "The 'Queen,' nftead ef obeying 
„ Order, douy d an Army in the North, 
ner rhe Communtl of the Dukes Exeter 
iu Sommerſet! The Proctor (for fo the 
1 be of Tork had got himſelf made in Par- 
| _ receiving Intelligence of this Pre- 
„ leabing the Ming under the Guan | 
TY * Fpjendls , the Duke of Norfolk mm 
L Exel of "Warwick mircb'd down wich u 


ul Force to Wakefield, where fighting raſh- 
at 4 * Aer 09 1 


\ 


ti. e. the Duke of Tork $ FT 


[8] 
loſt bis Life and the Barrel. Now, it wa 
for the Loſs of the Duke of Tork 8 Life, that 
Henry VI was attainted in the firſt Parliamen# 
of Edward IV. And therefore our Eccleſiaſti. 
cal Hiſtorian — on, in this Parliament 
Margaret — 3 „Edward call 
Prin of Wales , ſevere] others, were 
—— far the — of Richard Duke off 
York, And which is mor remarkable, th 
AF f Attainder '> wy upon the late I. 
Henry VL -+ So that Henry VI, you ſe 
was aired, not for his paſt Exerciſe of thi 
Regal Power, but for the Death of the Duke 
of Turk. Wonderful Juſtice! attainted fot 
the Duke's Death, who was flain at Vale 
feld, when Henry VI was a Priſoner at Lan 
don ; and ſlain by an Army that was rais(* 
not only without, but againſt his exprel* 
Order; for Henry VI, even by this Accoun 
was fo far from giving any Encouragemen 
to his Queen's Attempt, that he commande( 
her to come to London with her Son, anc 


will not be improper * to auſvel | 
an Argument of Pym and the Remark 
That Richard 'Duke of York was King & 
jure, tho" never in Poſſeſſion, becauſe - 


” 
8 1 N — 
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* Collier's Eccleſiaftica] Hiſtor 875 | by In 
| +bid, 679. 1 * N. ti Ser 
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bns were attainted f High Treaſon far his 


hat. he. was King 4e jure; for the Attain- 
rs were founded on the Act of Parliament 
9 Heny VI, by x which Richard was declar'd 
tir apparent of the Crown; and vit was 


ws, HF che Heir apparent to the: Crown, be a 
lateral Heir apparent ,, he is nat within the 
btute f che,25th Edward III, until he be 
kelar'd by Parliament, 43 it, Was in the Duke 
[ors eaſe. | off 18013. 3 vi8ldo 4 
| de This Attainder, as wel Ya Mother 
othumays, Attainder of Henry VI, were ger 
rsd 2 He . N it is 1 


a 


Sovereign, remembering 


„ againſt 4 125 Righreouſue]  Honaur, Na. 
and. Duty, an ener, feditiaus, and 


1 | "ag Ae was mads againſt the. 
ws Prince. of bleſſed Memory, Ning Henr 
s Uncle, as the Parliament holden. at Welt: 
inſter the fourth Da 1% Noyember, . in 
le. 1% War of the. * of- Edward 
e King. of England, whereby bis.) foi 
le, er to NN due Aimee. 4 
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4 Coke's Inſt. Pr. 4. c. 1. p. 7. 
In the unprinted Rolls, 1 Hen, VII. N. 26. — Hens 
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heath; but theſe Attainders are no Proof | 


wde High Treaſon to compaſs his Death: 
ad cherfore the Lord Chief Juſtice Coke 


[ 32 ] 
all due Order, was attainted of High Treaſm 
Wherefore our Sovereign Lord, by the Advit 
1 6 5 of the Lords, &c. ordaineth Th 

ſame Act, 7 all 488, of Attainders, Fur 
potion or Diſublemen, be vaid, annull d, 
repeal d, and of no Tores, nor Effect. Thi 
was the laſt. AF of Parliament relating t. 
this Atta inder of „ which gives 1 
an Jura of it, very oe, from what th 
Remarkes has ew: "and leaves theſe A 
tainders without any 'Force,to bear Tae greq 
Weight he lays upon them. 

] obſerv'd, that when Princes Proceeds 
againſt any Perſons | for adhering to th 
17 for the Time being, their conſtut 

y ef Proceeding, was y Acts of Attait 
der in Parliament er poſt facto, and not'd 
Indidments in the ordinary Courſe of Pr 
ceedings; which ſhews, that to ſerve the Riu 

e was not. a Fault, nor could! 
1 Foe das ſueh, by the Laws that were the 
| re. „be Remarker doth not * 

Fab, but - ſeith, the true Reaſon u 
E. el ee eu, and not tryd as oth 
| ors, war betaufe they were Keb 
Torions Rebels, thut they oug bt ro be made 
amples of by an extraordinary way of | 4 
. to deter others — the like 5 
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[ 83 ] 
ur for want of Laws in Force apainſt them. 
He has not yet prov'd, that to ' ſerve the 
ſing for the Time being, makes Men no- 
Mbrious Rebels, or Rebels at all 3 nor by 
phat Law they can be convicted of High-' 
[reaſon for doing that Service. But to paſs: 
that, and come to his Argument; were 
here ever more notorious Traytors and Re- 
tels in this Nation, than the Gun- powder 
Monſpirators, and the Regicides of 482 And 
et both the former and the latter were con- 
fed in the ordinary Courſe of Proceedings, 
Indictments on the 25th of Edw. III. 
The natural. horn Subject denys the Fact, 
ing, This was not the conſtant Way of 
meeding 5 for many were put to Death wit. 
 Atrainders . The Duke of Somerſet, amd 
vera other Lords and Gentlemen, were 
to Death without Attainders, by Edw. IF, 
bring for Henry VI. 0 — 
There were Executions indeed, as I took 
I tice, in the Heat of the Victors Rage, 
thout any Colour of Proceſs; and I ſaid, 


Wit ſome of the Attainders were no more 
Eibe drawn into Conſequence, than thoſe 
pr ecutions: And if this be what the name 
* born Subject means, when he ſays there 


1 G 2 were 
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[ 84 |] i 
were Perſons. put to Death without Attain. 
ders, he ſays true, but trifles at the ſame 
Time, for this is ſtill a more violent Courſe, 
than Attainders themſelves; but if he means 
the Duke of Somerſet and the reſt, were put 
to Death upon a Sentence after a Convidi- 
on by a Jury, in the ordinary Courſe of Pro- 
ceedings by Indictment, why did he produce 
no Teſtimonies from Hiſtor y, in Proof of it? 
If this Author expects to be believ'd without 
Authorities, yet it is too much to believe 
him againſt Authorities. Now, Stow relate 
the Matter thus: After the Battel of Tewk( 
bury, Aing Edward entering a Church: i 
Tewſbury wich his Sword drawn, a Pri: 
brought the Sacrament againſt him, and wouli 
not let bim enter, until he had granted bi 
Pardon to theſe that follow : Edmund D. 4 
Somerſet, Strother Lord St. Johns, (who 
the natural-born Subje# ſplits into ſeveral 
other Lords) Sir Humphrey Audley, and 
twelve more. All theſe, where they might hadi 
eſcap'd, tarry'd in the Church, truſting in ti 

King's Pardon, from Saturday til! Mondo, 
when they were taken out, and beheaded, | 
Sir William Dugdale, in his Account of thi 
Duke of Somerſer, ſaith, That notwithfland 
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* Stow, in Edward IV. p. 44. 
+ Coke's Inſt, Par. 4. c. 1. p. 7. 
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ling he fled from the Battel of Tewkſbury, 
he was overtaken, and there loſt his Head. 
ns ſay, that he got into the Church for San- 
© guary, and there was kill d. 'Leland's Irene- 
© Nury, Vol. 6, 93. And will the natural. born 
Miject call this putting Men to Death in the 
ordinary Way of Proceedings? Hollingſhed 
ndeed makes mention of a Tryal of theD.of 
mer ſet, &c. And ſuppoſe, we ſhould take 
his Account of this Matter, rather than that 
vhich is given by the other 'Hifſtorians, 
(which is not reaſonable) yet, even this, I 
tink, will do the natural-born Subject no Ser- 
ice ; for Hollingſbed tells us what Perſons fat 
s High-Conſtable and Earl-Marſbal ; which 
inly ſhews, that if there was any Tryal, 
was before a Court- Martial flagrgnte Bello, 
there abſolute Power, and not the Laws 
f the Land, take Place, and which 1s as fax 
om the ordinary Courſe of Proceedings, 
that of Attainders, 9 
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TREE Objc&ion from Edward IV 
have anſwer d in the foregoing Chapter, ar 


of the Remarks and the Letter, would, if th 


861 
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4 Defence of the third Chapter, where 
ſome other Objeftions to the Legiſlatin 
Authority of tbeſe Kings,are anſwer d. 


Confirmation of a few private Ads 


turn d it upon the Remarker, in that ther 
was not one of the numerous publick Ad 
that were made in the Reigns of the thre 
Henrys ever confirm d, and yet ſtood, ant 
except ſuch of them as have been repeal! 
do ſtand. in Force te this Day. But the Re 
marker ſays, that K Edw. IVth's non- repeuſſu 
ing their Ats, was ſufficient to give them il 
Force of Laws, being beneficial to the Subjet 
This is but his Crambe of preſumptive Cot 
fent in other Words; and as he has expreſs 
it, he might with as much Reaſon have ſaiſ 
that a Falſhood, by not being contradicte 
becomes a Truth, or, that the many Erro 


had not been confuted, have commenc'd F*-4 
many Truths, as that the non-repealing 
an Ad, which was originally null, gives 
the Force of a Law. 71 


[ 89 ] 
As for their Laws nos beneficial to the 
ect, and for the publi I to which 
be partly des their Obligation, (for he 
"tows not well where to place it) this he 
often repeats, without taking the leaſt Notice 
of what I had faid in Confutatioii'of that 
Notion, or giving any Account how thoſe 
Laws which were not for the publick Good, 
but prejudicial to it, came — be in Force, 
Ind to continue in Force in the .of 
Mitieir Rivals, (and they continu'd in Forte 
till they were repeal'd) as well as their moſt 
bene ficial Statutes. 
nnſtead of conſidering the Anſwers l gave 
w the Objection that is drawn from the Re+ 
Jocation made 21 Richard II, of the Confis- 
nation of the Judgment againſt the two 
Spencers, 1 Edward III, he has teferr'd me 
va learned Author, who had not himſelf 
Jonſider' d thoſe Arguments I offer c. 
And as before, I gave the Lord Chief Ju- 
lice Coke's Opinion for the Validity both of 
Ine Judgment againſt the two Spencers, 1 Bd. 
ard HI, and of the Repeal of 1 Henry Iv, 
no lf the Revocation of that udgement 21 R 
es hard II; fo let the Remarker try where he 
an name any Lawyer of Note that has been 
If a different Opinion; nay, let him took in- 
to the Statute-Book, nd ſee whether all 
64 4 e 
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was alive, are not this Day in Force, (as one 
of them is cited for à Law of this Realm, 
16 Car. I. C. 1 50 and whether all the reſt 
of the Acts made 21 Rich. II. as well as that 
of the Revocation of the Judgment againſt 
the two Spencers, have not ever ſince ſtood 


repeal d, and do ſtand repeal'd at this Day, 


y the Authority of Henry IV, and his firſt 
Parliament. As for: Inſtance, an Act of the 
21. Richard II, had multiply'd the Kinds of 


Treaſon, which Act was repeal'd 1 Henry IV, 
c. IC. and Treaſon reduc'd to the old Stan- 


dard of the 25 Zdward III. And can the 
Remarker, or natural. horn Subject, ſnew that 
any Man was ever try d for Treaſons upon 
the Statute of Richard Il, after that Statute 
was | repeal'd by H. IV 2. Or will they ſay 


that notwithſtanding that Repeal of Heny 


TV, any Man may be now, or might at any 
Time ſince, have been try d for Treaſon 


by the 21ſt Richard II; and not by the 25th 


eee os oils 13 inns te 

Aſter this, I need not ſay, that this repeal'd 
Parliament of 21 - Richard Il, on which 
theſe two Authors lay ſo great a Streſs, was 
eil ien FL OR 9116 
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fiene 5 "the Statute of 1 H. 4. c. 10, whereby all theſe 
Tacls which: were made Treaſons in the divided Time of Rich. II. 
were reduc' d to this of Ed. III., the Argument of A. B. Laud's 
Council. Hiſt, of his Tryal, p. 425. 
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not duly elected, and ſummon d, the Knights 
being not choſen by the Commons, prout 
Mos exigit, ſed per Regiam Voluntatem. And 
xs for the Lords, ſummoneri fecit Rex omnes 
Dominos ſibi adherentes. And as it was not 
regularly call'd, ſo neither did it act with 
Freedom, but was held viris armatis G. 
Sugittariis immenſis, as is declar'd in the 
Parliament-Roll, x Henry IV, n. 21, 22. 
Another Obje&ion, which I confider'd,was 
the Declaration of Parliament 39 Henry VI, 
That the Duke of York's Title could net be 
kfeated. This I ſaid was a partial Decla- 


Intion of an aw'd Parliament, when the King's 


Army was defeated, and the King himſelf 
he Duke's Priſoner: Otherwiſe they might 
have declar'd, that his Title was defeated 
Acts of his own, as well as by Acts of 
Prliament, They might, I ſaid, have decla- 
red this, upon the Principles of thoſe with 

rhom we are diſputing ; who, when they are 


Ipreſs d with the Commands of Holy Scrip- 


ture, to render unto Ceſar the Things that 
me Ceſar's, & c. think it a ſuthcient Anſwer, 
o ſay, That Tiberius Ceſar was a rightful 
Governor, by the Submiſſion and Oaths of 
the Roman Senate and People to him, as the 
lomans had before acquir'd a Right to the 
bovernment of Fudea, by the Submiſſion of 
lie ewe. Since therefore the Title of the 
* 58 | | | Regal 
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Regal Family of the Jews, was defeated by 
their Submiſſion to the Romans, and the 
Title of the Roman Senate and People de- 
feated by their Submiihon and Oaths to Ti. 
berrus ; upon the ſame Principle the Duke 
of Tork's Title was defeated by his long Sub- 
miſſion, obeying Summons to Parliament, 
accepting and executing Commiſſions under 
Henry VI, and repeated Oaths of Allegiance 
to him, particularly that in the goth Year 
of Henry VI's Reign. 
In Anfwer to which, the Remarker firſt 
repreſents the Duke of York in Dureſs, when 
he did all this; and therefore would have it 


do be void. What our Kings (calling the 


Duke of Turk King, who never cal “d himſelf 
ſo, no, not when he had Henry VI Priſo- 
ner) are forc'd to do in Dureſs againſi then: 
ſelves and their own Right, is of no Force, 
p. 26. Again, all this nigbt be, and yet the 
Houſe of York might not give up their 
Ripht, and quit their Claim ;, but waited only 
for 4 more favourable Opportunity when they 
ſaould get out of Dureſs. p. 53. Who would 
not imagine, by this Account, that the Heirs 
of the Houfe of Tork, (at leaſt Richard 
Duke of York) had paſt their Time in 
Priſon? I have ſhew'd already, that 
Eummd Earl of March put himſelf at the 
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Head of an Army, for Henry IV, againſt 
Glendour, and diſcover'd to Henry * the 
| | on- 


Tan) 

Conſpiracy of the Earl of Cambridge, his 
brother - in-Law, againſt that King. I might 
bew farther, from Sir William Dugdale, 

. chat he ſervd King Henry Vth in his Wars 
in France From _ + that he was in 
© I the fifth Lear of Henry Vth, made Admiral 
at Sea, That in the ſixth Lear of that 
King, he was conſtituted Lieutenant of Nor- 
nandy, and Warden of the Marches. And 
that in the firſt Year of Hen. VI, he was 
made Lieutenant of Ireland by that King, 
s appears both from * Dugdale and + Ry- 
nor. And to ſhew you how good a Subject 
he was, and what an entire Confidence theſe 
two Kings had in him, LIl give you Pace 
of a Commiſion from each. of thefe Kings, 
to Edmund Earl of March, who dy'd in 
Ireland Jan. 19, in the third Year of 
Henry VI, after, he had livd in this en- 
T6852 : tire 


* Baronage, Tam. 1. under the Title of March. 

+ Rymer's. Fœdera, Tom. IN. p. 2. 

* Baronage 1 ſtahrr en. 3 5 

A. D. 1418. An. 6. H. 5. 5. Rex omnibus ad quos, &c, 
falutem. fciatis quod nos de fidelitate, probitate, & eireum- 
ſpertione cariſſimi conſanguinei noſtri Zamundi Comiti, 
Marchiæ plenius confidentes, ordinavimus & conſtituimus 
ipſum, Comitem Locum: tenentem & Cuſtadem generalem 
omnium Terrarum & Marchiarum totius Ducatus noſtri 
Normanniz, &c. habendum occupandnm regendum & exer- 
cendum officium prædictum quamdiu nobis placuerit, &c. 
Rymer's Fœd, Tom. IX. p. e N 
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tire Subjection to the three Kings of the 
Houſe of Lancaſter. 

I might obſerve alſo, fron + Ryder, that 
Richard Earl of Cambridge, who marry'q 
the Siſter and Heir of the Earl of March and 
who was Father to Richard Duke of York, 
aſſiſted K. Hen. Vth in his Wars in France, 
But I come to Richard Duke of York, who, 
one would almoſt think, by the Remarker's 
Way of ſpeaking of his Dureſs, thit he was 
ſcarce ever out of Priſon. But the Remarker 

may find in \Sir. William Dupdale, that in 
the 8th Year of K. Hen. Vit „he was Con: 
ſtable of England. In the "16th of that 
King, he was ſent with a Commiſſion to 
ſecure the Sea-Coaſts of Normandy. In the 
12th, he was ſent Genera], with the Duke 
of Somerſet, to ſuppreſs an Infurre&ion in 
Normandy. In the 12th. was join d with 
110 him 


__,, r 


* A. D. 1423s n 1. H. 6. Rex omnibus ad qugs, &c, fac 
lutem, ſciatis quod nos, de fidelicate & cireumſpectione ca. 
riſſimi conſanguinei noſtri Edmundi Comitim Marthie & U. 
toncæ pleniùs confidentes, de Aviſamento 8 Aſſenſu magni 
Concilii naſtri, ordinavimus & conſtituimus ipſum Comi- 
tem Locum tenentem Terre noſtræ Hiberniz, nabendum, &c, 
a pri mo die quod idem comes, vel deputatus ſuus in terra 
noſtra prædicta applicabit uſque ad finem novem annorum 
proxĩmo ſequentium & e N com e er em $ 1 
dera, Tom. 10. p. 282 

+ Dugdale s Baronage, u ider the Title of March, 

Fædera, &c. Tom. 9. p- 850. E or 


him in Commiſſion to govern: France. In the 
i8th of K. Hen. VI, was conſtituted Lieu- 
ſenant and Captain-General for all France 
ind Normandy, In the 23d of thatKing,was 
nade Regent of France and Normandy. In 
the 29th of Hen. Vl, was conſtituted Lord. 
Lieutenant of Ireland. In the 32d of Hen. 
VI, was made Protector of the Realm; and 
in the 35th of Hen. VI, made Lord Lieute- 
„ee, 1 17 vi 
And let me now aſk the Remarker, whe- 
ther theſe were not Inſtances of an entire 
dub ject ion in the Heirs of the Houſe of Tur? 
Could they have given greater Proofs of a vo- 
luntary Subjection, than hy undertaking and 
erecuting theſe great Charges? And will the 
Remarker {till fay, they were in Dureſs? In 
Dureſs, when they were Admirals at Sea, 
Generals of great Armies in remote Countries, 
Regents and Lieutenants of great Kingdoms? 

Not to enquire how many Times the 
D. of Tork repeated his Oath of Fidelity to 
. Hen. VI, when he was admitted to thoſe 
great Offices, or how often he took Oaths 
to him upon other Occaſions, as that Oath 
which the Duke of York and Buckingham, 
the two Arch-biſhops, eleven Biſhops, fix 
| ._ "_ 


um» dE 


1 — ́V > ES 


* Sir William Dugdale's Baronage, Tom. 2. p. 159, 160, 
161, &c, under the Title of York, | 
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that he was at full Liberty at that Time; 


— 


Renunciation of his own, and a Recogni- 


[94] 
Farls, two Viſcounts, © ties Abbots, 
two Priors, and ſeventeen Barons, took in 
Parliament unto Henry VI, in the 33d Year 
of his Reign, November 25, for their Al- 
legiance unto the King. * Not to make 
this Enquiry, fince that Oath || which the 
Duke of Tork took in the 30th Year of Hey, 
VIth's Reign, at St. Paul's Croſs, being a 


tion of H. VPs Right, was, as well as his ac- 
cepting and executing thoſe great Commiſſi- 
ons, abundantly ſufficient to defeat his Ti- 
tle, The Remarker, to avoid this Conſe- 
quence, will have the Duke of Tork to be 
in + Durefs when he took this Oath ; but 0 
let him look into Stow, * and he will find, We, 


nay, that in the 31ft Year of that Reign, 
he took this Oath again at Weſtminſter and bf 
at Coventry, 1 frat Times, | Since then I; 
he was not in Dureſs, but at full Liberty, Eo, 
when he took and repeated this Oath, the 45 
Conſequence, fure, is unavoidable: No, ſaith 
the Remarker, grant this too, that he wa: 
at Liberty, whar then? Why, then youll Nl. 


1 x 19 Ire 
| EDN 2 4 fe: 
* See the Book of Oaths, p. 145. 
q See-Stow; f. 39. 5 
7 See Remar ie, p. 26, 53. 
#* Stow, ibid. | * 
+ Stow, p. 396. 
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By be bad quitted his Claim, I beg Mr, H's 
, 22 a fuck Matter I can Te you, 
hut the quite contrary; for the very ſwearing. 
F Allegiance upon an Agreement, us ſo far 
from weakening his Title, that it rather 
frengthend it. That Oath which Mr. H. 
alls 2 Recognition of Henry the VIrh's Right, 
Ivar indeed, or de facto, Henry the Vlrb': Re- 
a Naęnition of Richard Duke of York's Right ; 
or, faith he, Richard Duke of York took this 
bob upon an Agreement. He goes on, If 
” Wl be true which I have ſaid, as. it is, the 
benriemen may ſtill ſay, that the Right of the 
ers and Roman Senate was defeated, and 
ce rhe Roman Emperors were rightfid 
bovernors, becauſe the Jews and Roman 
, nate had fubmitted and ſworn Allegiance 
0 them ; and yet nevertheleſs the Houſe of 
lork, tho they bad ſworn Allegiance to the 
Pefſor, bad flill a good Title, and fuch as 
the Uſurper by the 1 o d. The 
len lemen he ſpeaks of, may abide by their 
infwer, and yet not own that the Duke's 
litle was defeated ; and may boldly aſſert, 
that his Title was not aflually defeated by 
tbe Legiſlative Power of the Realm. Neither 
wed they acknowledge, that this Declaration 
of 
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* Remarks, p. 26, 27. + Ibid. 2. 59. 
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of Parliament proves too much, for it proves 
what it was brought to prove, and no 

But now, if all this be falſe, which the 
Remarker ſays is true, that Richard Duke 
of York took this Oath upon an Agreement 
which acknowlede'd his Right; and if the 
Contrary to it be true, that this Oath 
mention d in the View, was not taken up. 
on the Agreement, but taken and repeated 
ſeveral Years before the Agreement; then 
it follows, upon the Remarker's, and theſe 
Gentlemens own Principles, and Way. of 
Reaſoning, that as the Right of the Few: 
and Roman Senate was defeated by their Sub- 
miſſion to the Roman Emperors ; ſo was the 
Duke of Tork's Title i defeated by his long 
and abſolute Submiſſion and repeated Oaths 
of Allegiance to K. Henry VI. That as the 
Duke's Title was thus defeated by the afore- 
ſaid Oath, ſince the Oath: was taken before 
the Agreement; defeated, I ſay, upon their 
- own Principles, by the Duke's own Act and 
Deed, notwithſtanding this Declaration off * 
Parliament; ſo, notwithſtanding the ſame, 
it might bedefeated, as it actually was, by the 
Legiſlative Power of the Realm; and there 
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fore this Declaration of Parliament proving 
doo much, proves nothing at all,” 
” Theſe Conſequences are unavoidable, and 

this Declaration, That the Ticle of the Dube 
1 fi Fork could not be defeated, muſt be 
given up on their own Principles; if that be 
falle, which the Remarkey. affirms to be 
© rue, That this Oath was not taken until 
the! Agreement: And falſe it certainly is; 
for: the Agreement in Parliament between 
LH. VI, and Richard Duke of York, was 
nade in the goth Year of K. H. Vith's 
leign; but this Oath was taken a great 
nan y Years before it; the firſt Time at 
t. Pauls Croſs, in the zoth Lear of H. 
L which was 9 Years before the Agree- 
nent, and again at Weſtminſter and Coven- 


i» t, at ſundry Times, in the 31ſt Year 
8 HH. VI, which was E Years before it. 


Tis true, that the Duke of Tork took an 
hath upon the Agreement; but, as this was 
iken ſeveral Years after the Oath, which I 
ted and inſiſted on in the View); ſo was it 
different Oath, and of a different Nature 
tom that, as is known to all who are well 
qua inted with the Hiſtory of that Age, 


jd as 1 Remarker _ have known by 
| thoſe 


A 
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* See Stow, as cited before. 
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thoſe Words of the Oath which J cited, or 
—.— have ſeen in Story, p. 365, (whither 
referr'd the Reader) and may fee in the 4 
pendix * to this Book, where he'll find botl 
theſe Oaths. And whatever the Remarks 
thinks, I was not ſo very abſurd, as to g 
about to prove, that the Duke of Tor ha... 
defeated his Title nine Years before the Def 
claration of Parliament, by an Oath, whici, 
he did not take til after that Declaration. 
I cannot but wonder, that the Remark. 

aud ſome others, do ſo boldly adventure . 
onounce upon our Behaviour in this A. 
rom the Proceedings of that Age, wid. 
they appear to be ſo little acquainted with; 

The Remarker puts the Duke of Turk 
Dureſs, when he took this Oath of Recognif 
tion to Henry VI, fo often mention'd, thi_ 
Stow expreſly takes Notice he was then 
full Liberty. He makes him not to take thi 
Oath *til after the Agreement; when it 

evident from Stow, that he had taken it 8 
third Time eight Years before it: Aud . 
a Complication of theſe Miſtakes, (to piii 
by the reſt that he has made in this Matte 
he. makes the Duke of Tork to be in Dur: 
when he took this Oath to -Henry 
in the 39th Year of his Reign 3 when eve 
one, who knows any Thing of this Hiftor 
cannot but know che Reverſe of this to 
= = tru 


* Nun, II, III. 
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rue, and that when the Agreement was made” 
ind this Oath taken, the Duke of Tort was 
Mc full Liberty, and in full Power; and 
th Henry VI not in the Reæmar ters imagmary 
0 en the Duke of Torł's real Priſonęt᷑. 
The Remarker's Hypotheſis indeed Tequi-' 
aYd, that the Duke ſhould never have taken 


N 
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1 | 


ny Oath of Fidelity to Henry VI, til afte 
de Agreement, or that he ſhould be in Dus 
* Wels when he took it; otherwiſe, his Pille 
"Would, on the Remarker's Principles, be de- 
ated by his Oath. Far be it from me to ſay 
"Wc Remarker knew this to be falſe, I rather 
laritably believe he did not know it to be 
but that he was ſo poffeſs d with His 
ypotheſis, that he thouglit he knew that to 
true, which any Hiſtory of that Time 
ald have told him was falſe; and did not 
e thoſe Facts, which almoſt every Body 
le does fee. r 
Every Body, I mean, who is not to che 

me Degree poſſeſs d with his Hypotheſis: 
d Hr here's very lately come to my Hands a 
Aid Anſwer, under the Title of The Englifh 
Monſtirution fu flated, with ſome Animad- 
ont on Mr, Higden's Miſtakes abunt it; 
| which the Author falls into the Remar- 
NY's Miſtakes, that the Duke of 7ork. did nat 
10 e the Oath to Henny Yh I w, — | 

Iew, til after the Agreement, ſaying, When 
tj OT I ; 1 
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Richard Duke of York took that Oath, (which 
Mr. Higden lays. ſo much Streſs on) the Par. 
liament was fitting, to whom he made his 
Claim. Enough has been already ſaid in 
Confutation of this Miſtake, I ſhall only 
obſerve, from the Repetition of it, by the ful 
Stater, that when Men write from an Hy. 
potheſis, they. almoſt as naturally fall into 
the ſame Tra& of Error, as thoſe that write 
from certain Memoirs, agree in a true Re- 
Iation of Facts. For the full Stater did not, 
it ſeems, take up his Miſtakes in this Matter 
from the Remarks, . ſince he tells us, F that 
Book came not to him, til he was got to the 
69th Page of his own Book; nor could he 
any more than the Remarker himſelf could 
take them from any Hiſtorian: Nay, whict 
is more ſurprizing, he tells us, that 5 
directing them to Stow, I bad help'd him ti 
ſee at large that whole Agreement between th 
King and the Duke. Now, it is not plainer | 
Numeration, that 31 goes before 32, and 
that 39 is after both thoſe Numbers, tha 
it is in Stow, that the Duke's Oath, on which 
J laid ſo great a Streſs, was taken by him it 
the 3oth Year, repeated twice in the 0 
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= Engliſh Conſtitution fully Rated, p. 23. 
'+F Engl Conſtitution fully ſtated, p. 69. 
11 id. P. 25» EY 
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rear of H. VI; and that the Agreement was 
- © cot made til the 39th Year of that King: 
"© And yet while the full Stater is animad- 


verting on my Miſtakes, as if he had read 
„ Kom backwards, he makes the Agreement 
to be before that Oath, i. e. he makes what 
raſs'd inthe 39th Year, to be done before that 
e rhich paſs'd inthe zothand 31ſt Years of that 
Reign; and upon this Miſtake he forms his 
Argument to prove me miſtaken. | 


" I have more Charity for him too than to 
believe he ſaid this, becauſe his Argument 


requir'd it ; but I may fay, if he did not read 
tow backwards, he read him under the 
noſt violent Impreſſions of his Hypotheſis. 
Under theſe Impreſſions, he goeson ſaying, 
I ſuch a Caſe as this, tis no Wonder if they 
bo eſpcus'd the Title of Richard Duke 9 
lork, ſubmitted, and took Oaths to Hen, VI, 
while there could be no Injury thereby done 
the right Heir, he himſelf conſenting, and 
ling the ſame. Here he ventures farther 
than his Friend the Remarker, who has not 
retended to produce any Non-jurors in 
entry VIth's Reign: Whereas the full Stater 
ere ſuppoſes, that all who eſpous d the 
Duke of York's Title, in the 39th Year of 
Henry VI, had never ſubmitted, or taken 


n 
„ 


he Engliſh Conſtitution fully ſtated, p. 24, 
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Oaths before that Time; altho' at the ſameſlof 
Tune he is not able to produce one Non- ure 
juror in that Reign, or a ſingle Authority ton 
ſupport his Aſſertion; for which he has neff 
better Foundation, than his own Miſtake, 
that the Duke himſelf never ſubmitted, o 
took an Oath to Henry VI, before that Tim 
Then, faith he, x a ſubmitted, and took 
Oat be, tbe Duke conſenting and doing tl 
ſane, as if he had not done the ſame long 
fore. He knew nothing, it ſeems, of the 

oy e Submiſſion in which the Duke hai 
dz nothing of the many important Con 
miſſions that he had accepted; nothing « 
thoſe great Offices that he had executed unde 
Mes VI, (of all which I have given ſon 
Account. above) no more than of the Oath 
that he had taken to him before this Time 
52 Fa he the Reader may judge bow wellforn 
ird 2 nde e Hiſtory, andudl 
well qua to give 3 full State 0 
the En 215 K Fob wt Before J read thi 
ook, 1 thought I muſt have excus d my ſe 
to the 3 for not having taken No 
tice of it ſooner, (ſeveral, Sheets of this Deſſſjrer 
ence having paſs'd the Preſs before I ſaw iir 


but after this, the Reader may poſliblyſtad 
think I ſhall want his Excuſe, if. I ſhoulq in 
take any farther, Notice of it. When the ful 


Stater fea his Book —_ to his. Friend 


1 


I | 
of whom, it ſcems, he had borow'd the Sta- 
re-Book, and ſome other Books, in order to 
nake his Animadverfions on the View, he 
ys to him, Excuſe me, I pray, for keeping 
them ſo long 5 4 Buſmeſs one's unaccuſtom d 
% was like But to go on flowly, and to be but 
attwardly done at laſt, p. 1. And as he ſaid 
Ibis of his Book, after he had writ it; ſo in 
Ius J perfectly agree with him, after I have 
cad it, and fhall therefore take my Leave 
I him, leaving the reſt to his Miſtakes, to 
te corrected by what is ſaid to the Watch. 
mn on higber Ground, as he calls the Remar- 
Er, and N. B. Subject. | a 
Having prov'd in the View, that Kings 
or the Time being, with their two Houſes 
bf Par liament, had the legiſlative Power, 
hey muſt have alſo the ſupreme Power, the 
brmer being alwayseffential to, and inſepa- 
ble from the latter. To which, the Remar- 
anſwers, Therefore Cromwell, having 
five legiſlative Power, was Supreme and 
el ng for the Time being. And to his Anſwer, 

reply, Therefore Cromwell was not Su- 
eme and King for the Time being; and 
it or this Reaſon, among others, becauſe he 
bliad not, nor ever was acknowledg d by our 
ul Kings and Parliaments, to have had the le- 
nc 8 
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M Remarks, p. 62. 
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E 

giſlative Power. The Acts of Parliament of 
all our Kings de facto, have ſtood, as I have 
ſhewn, by their original Force and Virtue, 


without a Confirmation; but the Remarker 


cannot but know that Oliver's Acts ſunk of 
themſelves, without a Repeal; or if he doth 
not know it, be may be convinc'd of it by 
the Statute- Book, and Scobels Collections. 
If Mr. H. ſays, that Cromwell? Ads were 
not fully oꝛon d by the Hereditary King, that 
will not anſwer the Difficulty. * _ | 
' What does the Remarker mean? Does 
Mr. H. ſay, Cromwell's Acts were not full 
own'd? MI. H. ſays, they were not own d 
at all by any of our Hereditary Kings. The 
. , oo 8 
For, if he had the Authority, and was the 
Legiſlator, the Heir ought, according to 
Mr. H's Hypotheſis, to have own d bis, as 
well as any other: King de facto's Ad, Þ i. e. 
if Cromwell had had what he had not, he 
would have been what he was not: But ac- 
cording to Mr. H's. Hypotheſis, Cromwell 
had not the Legiſlative Power, nor was King 
for the Time being, and therefore the He- 
reditary King was, not oblig'd to acknow- 
ledge his Acts, as he never did, 
I op eg. it 12 f, Ong 


— 


. : 4 
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Ou bt not this then (to uſe Mr. H's 


Words) to conclude all private Subjecta ? 
Can Mr. H. then diſown this Authority, wich- 
out oppoſing his private Sentiments to that 
- which himſelf acknowledges to be the ſupreme 
Authority and Fudgment of the Kingdom ? 
es, Mr. H. can diſown Cromwell's Authori- 
ty, without oppoſing his Sentiments to that 
| Evhich himſelf acknowledges to be the ſu- 
e preme Authority and Judgment of the King- 


dom; and may yet very well affirm what 


he has prov'd, that the Remarker cannot 


vut oppoſing his private Sentiments to that 
vhich himſelf acknowledges to be the ſu- 


n | „ 
2s Neem. | 

Laſtly, I obſerv'd, that fince Kings for the 
lime being have, by the Statute and Com- 
non Law, the legiſlative Power of this 


fue to Cromwell. He ſhould have prov'd it, 
well as have ſaid it; but that he never 
an do from my Principles, or our Conſti- 


 gillative 


liſown the legiſlative Anthority of Kings 
for the Time being, which is own'd by He. 
editary Kings and their Parliaments, with- 


teme Authority and Judgment of the King- 


Realm,the Obedience of their Subjects is due 
o their Laws, and their Allegiance to their 
Ferſons. And: then, ſay I, anſwers the Re- 
narker, the Obedience of the Subjects was 
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tion, by which Crommell had not the le. 
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giſlative Power, and therefore the Obedience 
of the Subjects was not due to his Laws. 
This, as well as the reſt of his Conſequen- 
ces, do not follow from my Principles, but 
from his own Miſtakes about 'em. 
The Reader may obſerve, that when the 


Remarker and natural-born Subject are 
diſtreſs'd for an Anſwer, and cannot relieve 
themſelves by ſub ratione juris, or the pre- 
ſumptive Conſent, they frequent ly call in 
Obver to their Aſſiſtance. This is what is I 
call'd arguing ab abſurdo. But when they Yb 
firſt miſtake or miſrepreſent my Opinion, ſt! 
and then draw abſurd Conſequences from it, N 
the Abſurdities, as well as the Miſtakes, are I tl 
their own, te 
But once for all, to diſpatch Oliver, who L 
is ſo often-introduc'd by theſe Writers. Firſt, I lb 


as I have obſerv'd, that as by our Conſtitu- tl 
tion he had not the legiſlatve Authority of if 
the Kingdom, nor was ever acknowledg'd © il 
by our Kings to have had it, and therefore I e 
could not have the ſovereign Authority of 
the Kingdom: So, 2dly, It is as true & con. 
verſo, that he who had not the regal Title 
and Office, could not have the Legiſlative 
Authority in this Monarchy, in which, by 
our Conſtitution, a Law cannot be made 
without a King or Queen; and therefore all 
the Ordinances of the two Houſes of Par- 
3 5 liament, 


[ 107 ] 

lament, all the As of the Rump, and all 
Oliver's Acts, funk of themſelves, as Nullities 
ab origine. Such a Protector as Oliver was, 
is a Monſter not known to our Conſtitution 
or Laws; but King and Queen are not mere 
Titles, but carry with them the Regal Of- 
fice and the Sovereign Authority and Ju- 
n{di&ion of the Realm, which is known to 
our Laws, and is the Soul of them. 

zdly. Thoſeonly have beenacknowledg'd 
for Ko for the Time being, who have 
been plac'd in the Throne by the States of 
the- Realm, and recogniz'd bs Parliament, 
Whereas Oliver had not the Conſent of the 
three Eſtates of the Realm, even for his Pro- 
tetorſhip : Two of the three Eſtates, the 
Lords Spiritual and Temporal, had been 
long before laid aſide, and it was no better 
u- than a Mock-repreſentation of the third 
of Tſtate, the baſe and ignominious Tools of 
gad Ambiſſion, with the help. of his Fana- 
ore tick Army, that made him Protector. 
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CHAP. Iv. 


«A Defence of the fourth Chapter, in which 
rhe Allegiance of the Subject was proud 
to be due to the King for the Time being, 
by the Statute-Law of this Realm, with 
an Anſwer to the moſt conſiderable Objecti. 


"A Ltho' the Allegiance of the Subject to 


I Kings for the Time being, doth fol. 


low as. a neceſſary: Conſequence from their 
being inveſted with the legiſlative Authori- 
ty, yet I took Notice, that we had alſo ex- 
preſs Statutes for it. 


As firſt, The Statute of Treaſons, made 
25 Edward Ill, which declares what Offen - 
ces are Treaſon againſt our Sovereign Lord 
the King: And that by our Sovereign Lord 
the King in this Statute, is underſtood only 
the King in Poſſeſſion of the Crown and King- 
dom, tho he be Rex de facto, and not de 
jure, we had the Opinions of two great 
Lawyers, the Lord Chief Juſtice Coke and 
Hale; and no great Lawyer's Opinion, as 
far as I knew, to the contrary. Could the 
Remarker have produc'd any great Lawyer 
that has eontradicted either of theſe Chief 


Juſtices, he would not have produc'd Prymn, f 


al 


109 
at leaſt he would not have produc'd him 
alone, who never had any great Reputation 
either for Skill or Integrity ; but becauſe, 
Fynn makes both Pages in the Remarks, let 
1 © the Remarker read Mr. Colliers Preface. 
to his“ Eccleſiaſtical Hiftory, where he exa- 
nines Prynns 2d Vol. of Records, and.chinks, 
be finde bim light upon the Scale; and that 
VVV 
or Integrity, or both, which may ſerve, ſaith. 
he, as 4 Caution of that Author in other 
The Remorker + cites however Moors Re- 
Its, where it is ſaid, that Allegiance fol- 
bes rhe natural Perſon, (and that muit, ſaith 
the Remarker, be underſtood of the King, de 
jure, as if a King de facto had not a hatu- 
ral Perſon ;) for, if the King is by Force driven 
q of bis Kingdom, and another uſurps, not- 
1 vihfanding this, the. Allegiance of the Subs, 
jet does not ceaſe, tho" the Law does. I 
could, in this very Caſe, cite a Paragraph, 
which I am ſure the Remarker. will not ſub- 
ſcribe to: But to go no farther than his Ci- 
tation, in which, by another that uſurps, un- 
der whom the Law does ceaſe, he.would, 
underſtand a King de facto; but this 9 
| 3”, 
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be, becauſe the Law is ſo far from ceafin 
under a King de facto, that it is adminiſter 
not only actually, but legally adminiſter d 
by him, and diſcontinu'd only by his De- 
mi ſe, as I have ſhewn not only from Bagor's, 
but ſeveral other Caſes. And therefore, by 
another that uſurps, muſt be underſtood a 
Simon Monfort, a Lady Fane Gray, or an 
Oliver, under whom the Laws did ceaſe, and 
no judicial Proceedings were valid farther 
than they were afterwards confirm'd. _ 

He cites Coke's Report of Caluin's Caſe, 
where it is ſaid, True and 4 Hul Legiance 
and Obedience ir an Incident inſeparable to 
every Subject ar ſoon as he is born, And he 
calls it natural Allzgiance, ſaith the Remar- 
ker, which can never be due to a King de facto, 
in Oppoſition zo 4 King de jure. . Theſe 
laſt Words are the Remarker's Gloſs, but 
the Words of the Report amount to no more 
than this, That every Perſon is born in Sub- 


jection to Government, and to whom ſoever 


the Laws of that Government, under which 
he is born, direct him to pay his Allegiance, 
to him he ought to pay it z and why that 
may not be to the King for the Time being, 


i the Laws require it, I ſee no Reaſon; for 


certainly the Laws of Nature do neither tell 


us who is our Prince, nor what Meaſures | 


of Obedience are due to him. If they did, 
; 8 28 


- Tami 
3 the Laws of Nature are every where the 
ſame,Perſons would be entitled to Sovereign- 
ty by the ſame Way, and the Meaſures of 
dience would be the ſame in all Coun- 
tries, in England, in France, and in Poland, 
which no Man ſure will ſay: And therefore 
natural Allegiance is the ſame with legal 
Allegiance, and go both rogether, as the Re- 
nar ker has obſerv'd from Sir Ede. Cole, p. 8x. 
But ſince he has cited Caluin's Caſe, let 
ne put bim in Mind of a Maxim laid down 
there, (than which there is not a clearer in 
the whole Caſe) Protectis trabit ſijectionem, 
ſubjectis trabit protoctionem Which be- 
ing underftood as it ought to be by the whole 
Tenor of the Caſe of the Protection of a King, 
z of it ſelf ſufficient to determin the Senſe 
of 25 Edw. III, againſt the Remarker, and to 
put an End to the whole Controverſy. 
Fudge Hale's Opinion, as tis repreſented in 
bis Pleas of the Grown, is of no Value in the 
World, ſaith the Remarker, becauſe it was 
8 poſthumaus Work written in bis younger 
Tears, about the End of King Charlesl. p. 65. 
The Work indeed was poſthumous, but ge- 
tine, and he in his younger Years, tho 
not ſo very young towards the latter, End of 
K. Ch. I ; but as young as he was, he was at 


that Time one of the brighteſt Men of his 


Profeſſion ; otherwiſe he would not have 
' "Been 


= —— RS \ \ =_ 


bleſſed Martyr himſelf, had he thought it fir 


ſpeaking with the. laſt Contempt of his Book, 


= 
been choſen of Council to the E. of Straſtord, 
and Arch- biſhop Laud, -and delign;d for the 


to have pleaded in that villanous Court. Tho? 
he was probably the y oungeſt of Arch-biſhop 
Laud's Council, yet Arch-biſhop Sancrofi 
has put this Note in the Margin of the Hi- 
ſtory of that great Prelate's Tryal: That the 
Lord Chancellor Finch told — that the 
Argument whichavas deliver d by Mr. Hern, at 
A. B. Laud's Tryal, was not his, (tho be fo 
nounc'd it) but Mr. Hale's, afterwards Lord 
Chief * Fuſtice. But becauſe the Remarker, 


ſays, no one that is a Lawyer, would make 
ſe of. fuch a Work, tho Mr. H. Þ does 3 0 
may find it cited as a good Authority by the 
late Lord Chief Juſtice Holt, in a printed I 
Tryal ; and I am told by thoſe that frequent FW, 
the Courts, that it is frequently cited with I 
Authority both from the Bench and Bar. 
As the Remarker has attack d the Reputa- 
tion of the Book, the N. B. Subject attacks 
the Reputation of the Author. Then for 
Ha les, ſaith he, he was a Fudge under Oliver, 
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' as you may ſee in bis Life by Dr. Burnet et 


And therefore there lay not the leaſt Temp- 
5 6 | So ration 
— — "i — Al 


The. Truobles and Tryals. mat | 
* Hiſtory of A. B. Laud's, p. 422. + Remarks, p. 65: 7 


11g J 
tation. (he. means, lay a. 7 — Te 
ation inhis Way) 4 ad G4 he 
4% Cauſe, , wherein, he > Frag 775 gen- 
n dl. But he ons ve. told us n 
little) Sir Matthew Ha le had. beeg'concer; 
he ſhould, have told us, that before he to 
Commilizon,; he war much 2d to: accept 5 
lane eminent: Men of bir own Profe 4855 "who 
vere of the. Hing Parey, as; Sir 
Bridgeman, and Sir Geoffery, Palmer —— 
Pas v alle e d concerning che Lawfuineſc 
oy; ſome, famous Divings, in Eule ee, 
. Selten 4% Br. Fleachman, ip Sagte, 
1 promoted to the Sees of 
"Saad e den 85 bat the he did accept . 
eee, 8 _ be wool #9 
ec larat ion acnaqmlæugi 1s A ority, _ 
y any State: Priſoners F; 1 ade was conſtant 
„ his Reſolution, aud never did either of 
them, Had the natural born Subject told us 
lis, as he might have done from the Book 
3. har he, cipes, he age a Juſtice to this 
ks reat Man Would have let 
for Ihe Reader „ = Auer pal f Juſtice did, as 
ur, Laws do, make a manifeſt Di flerence 
MWetwixt a King 4e facto, and an Oliver ; and 
i the: nr is Katt the Furey of 
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the 25th Edo. III. and the latter is not. In 
the mean Time, how ſcrupulous is the N. g. 
Subject in his Cronology, who makes the 
Judge tempted to deliver this Opinion in his 
Pleas of the Crown, to ſmooth over a Com- 
miſſion that he did not accept til many Years 
after that Book was written? for the Com- 
miſſion was not taken til 1653, and the 
Book was written in King Charles the Ift's 
Reign, as he may ſee in the Remarks. 
he natural. born Subject mentions a MS 
of the Chief Juſtices, which yet I don't per 
ceive he has ever ſeen; for he doth not tel 
us where it is to be found, nor cites am 
Thing from it; and therefore I need ſay nc 
r g 
Adly, This appear'd, I ſaid, to be the 
Senſe of the Statute, not only from the Opi 
nions of the greateſt Lawyers, but alſo fron 
the Nature and Deſign of the Law, whidur 
was only declarative; not to make new Spe in 
cies of Treaſon, but only to declare thoſY0t} 
Offences to be Treaſon by this StatuteKkie 
which were ſo before by common Law anQjſl 
Uſage. And therefore, as thoſe Offences onlljal 
are Treaſon by this Statute, which were ſo be 
fore by the common Law and Uſage of th 
Realm; ſo by the Ling in this Statute, again 
whom thoſe Offences are Treaſon, he only mu 
be underſtood, who was King by the ſame com. 
mon Lawand Uſage,which I haveprov'd " +, 
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1 the Regnant King. Upon which, the Remarker 
. I ſ hs, Mr. H. is 4 Bold Man to aſſert this, for I 
e believe, he bar not one Lawyer \finge #be;Cous: 
s queſt, (provided he can find one Regant King, 
. | vichout an Hereditary Title or 4 Freteuse t 
3 | 2) char will ſtand by bini in this Aſertimm, 
Land 3 he himſelf has juſt. before been 

oppoling the Authority of two Chief Juſtices, 
Coke and Hale, for aſſerting the ſame; 
ind who aſſerted it without his Proviſo, ox 
my Thing like it; and has not been able, 
n the mean Time, to produce one Lawyer, 
mleſs it be Prynn, a very indifferent one, 
ur chat has contradicted either of them.  _ 
But, I ſaid we ſhould eaſily be determin d 
o this Senſe of the Statute, when we con- 
der, that as before this Statute, and a long 
Time after it, the Diſtinction of King de jure 
md de facto was not known; ſo the Reg- 
unt King only could be King in this Statute, 
ince there was no other King but He: 
Others indeed ſometimes pretended a better 
light to the Throne, than the Prince that 
wiſeſs'd it; but they never aſſum'd the re- 
al Title, nor did their Adherents ever give 
t them, nor the Hiſtorians who wrote in 
thoſe Times, or of them; and of this I have 
tiven ſeverel Inſtances _ Wo = 


the very Inſtances gave. Were not theſe . 
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The Nadir talks of the vigit Heir 
not aſſuming-the Regal Tirle, becauſe in Du. 
reſs, p. 32, and ſays, there: are. Coſes when 
4 Man dare not \ ſay bis Soul is bis own, 
* : 

Bi siche Cuſe of: Robert Duke. of Normanch, 
when —.— either = 5 . 1 

King William joor Henry 12 Of M 
wie ſhe chain's aint King Stephen, 2 f 
had him for ſome Time in real Dureſs? Of 
Arebur, againſt King Jaln Which were 


ſovereign Princes in Polefion of large Ter- 
ritor ies, and Maud the Wife of a Sovendignd 
And were not every one of them, in their 
Times, at the Head of powerful Armies, 
when they ſet up their Claims? But: iu, 
Vropia, it feems, © this is to be in Dureſt 
But to bring the Remarker thence into H · 
land, what Hinder'd thele Claimants from 
taking the regal Title, when they invaded 1 
the Kingdom with ſtrong Armies? Was it: f 
not becauſe they knew, that the Realm 
knew but one King, who was the regnant 
King? and who therefore, as I ſaid, muſt be 
the King in this Statute, ſince there was nol 
other King but he. 

The learned and ingenious Ecclefiaſtic 
Hiſtorian, whom I have ſo often cited, when 
he comes to the Reign of King Stephen, 

ma kes 


— _—£v | 
makes it the Reign of Maud, and. dates alh 
the Occurrences of that Time by the Yearg 
of her Reign, until the Compromiſe betwizy 
lands alone, without any Authority, either 
neient or modern; nay, againſt the Au. 
mority of all the anciem Hiſtorians, from 
vhom he col lects the Hiſtory of this Reign, 
xho conſtantly call it the Reign of King 
Stephen. A ftrong Preſumption, that this 
author's Notion of Government was no 
wje known to the Writers of that Time, 
lan Meud:s Reign was. Why id he nog 
ſo make it the Reign of King 2 Atbeling, 
ad not of King William 1? Of King Nobert, 
id not of King William Il, or Ki e 
ore the Compromiſe made with hig twWo 
others ſueceſſively? Why not the Reign 
f King Arthur, and not of King Jou: 
Queen Eleanor, and not of King Fabn 2 
King Hen. LH, until Hleanars Death, &? 
lie had as much Authority and Reaſon for 
bis Change, in all thoſe Reigns, as in that 
ne in which he has made it. 


7 . 


But to return to the Remarker,. who pro- 
uces {ome Inſtances to prove, 1 
bn may be committed againſt a King out of 
ſoſſeſllon. As it was by the Murderers of 
ling Charles I, and others that were exe- 
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King Charles II, tho* out of Poſſeſſion. * But BP 
1 do not ſee how theſe Inſtances are to his 
Purpoſe ; for, it is certain, King Charles [th 
was both King de jure, and de facto too: h 
( 


And therefore the Lord Chief Baron Brid 
man ſaith ro Cook, TRIER 2 Chal 
was own'd 72 7 ſe Men _ you 

you charg d ini 'as King d you | 
bi t King ; vou procecded Kent bim 45 
Kin and as yet King. F- 

15 for the Caſe of King Charles II, tho h 
Was not in Poſſeſſion, yet there was no King 
in Poſſeſſion againſt him; and therefore hi 
did, hat Edward IV Aurſt not, aſſun 
the Regal Title before he was in Poſſe 
ion, and dated the Beginning of his Reig 
from his Father's Death; and call'd th 
Year of his Reſtoration, the 12th Lear 
His Reign. Whereas Edward TV did: ne 
aſſume the Regal Title til the 4th Day 
March, of-which he took Poſſeſſion of t 
Throne, With th the Conſent of the States 
from 3 and not from the Day 
his F. wah Death, he began the Date 
Bis Roh u. "Nay, Henry VI himſelf, who bh 
before been wor 2 9 Tears in poſſeſſoll "* 
doth not; öpon his Ladis, reckon i 7 
ei ntermedinte Years of Edward the IVrH Ec 
$43 S129 OT Foo, _Poſt 2 
_ ing — 4 2 2 5 p. * 
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Poſſeſſion, as part of his on Reign z and 
therefore in the Year-Books the Date runs 
; [thus 5 Anno ab Inc hoatione — Henrici VI —/ 
7, 


adrageſimo nono, &. Rea 


leaf r 914are efimo nono. 


Death of the Father of the King, is Treaſon, 


his Kinoly Office and Duty, and his Son, 
Sh the Name of Edward II, was crown'd, 
d King Regnant, thoſe curſed Caitifs, 

Thomas Gourney and William Ocle, and 
bers, was attainted of High Treaſon for mur- 
ring the „ who had been King 

by the Name of Edward II, and bad Fudgment 
L to be drawn, hang d, and quarter d ʒ the like 
te Judgment was given againſt Sir John Ma- 
- irevers, Knight, and others, as being puilty 


| of the Death of the King's Uncle, Edmund 


h Earl of Kent, which at that Time (being ſo 
io near of the Blood) was by fome alſo bolden 
il Treaſon : But now this Ad f 'the':25tb 
7:1 Edward III, bath reftrain'd High Treaſon in 
{ll Ceſe of Death, la notre Seignior le Roy la 

f "SS e compagnie, 


0 (hl ptionis Regie 
0 Poreftatis Fe: imo; and not Anno Regni Henrici 


As to the Caſeof the Murderers of Edw. VI, 
„Irho were put to Death for Treaſon, tho 
he were out of Poſſeſſion, Sir Eu. Coke. 
ſays, It appeareth by Briton to compaſs the 


ine md ſo was the Law holden after that For 
er Edward II, bad diſmiſs'd himſelf of 
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compagnic, 
Ihe Remarkch 


and lays, J might ſend Mr, H. and bis Friends 


to 4 Bock entitled,  Animadver/ions upon 
' the! miadery Explanation of the 11th of 
Hasry VII. chop; I. on, & c. and to the Caſe of, 
Allagianae 2 Ning in P affe Mun, * K&c. The 


firſt of theſe Books is little more than an 
Abridgment of the ſecond, and I do not 
knew. any Thing eouſiderable in either, but 
what was, or might be anſwer'd from the 
Viet. Some of the moſt conſiderable Ar- 
guinents in bath; were anfwer d there, with- 
aut mentioning the Books in which they 
Way ; and to give a true: Account of the 
Engliſh Canſtiturien. - ſupported by Lew and 
Hiſtory, I todk to be the ſhorteſt Way of 
anſweringithe reſi. Den *. 4 d ! 
That thecking who is in Poſſeſſion of the 
Thxone, andthe full Adminiſtration of the 
Government and Laws, with the. Conſent 
of theEfjates;\ and a Recognition f Parlia- 
ent, is the Kin r the Time being, to 
wham this Statute declares Allegiance is due, 


* * 2 
F< - by, ©, 3. % , 
* no \ +> Gin ain! 1 144 and 
' i 3 


EI yoA „. 10s 23G 5 nol} e 
r 4 | 1 n 
lee 2 
Remarks 2 2, 
7 


ie. & al eigne fitz & heir * Je | Roy, | 
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len proceeds to the famous 
Statute ef the IIth of Henny VII, chap, 1. 


— 


tute; and 


1214 


wi ſear the Subj x— of | 


it, was the xplanation gf this Sta- 
* ae Lie of tl this A 


Book. had not been otherwiſe anſwer d, the 
Title alone, which calls this a. modern. Er- 
anions (whilſt His own as. in Truth the 

modern) was ſufficient, to ſhew. how much 
he was miſtaken in the Controverſy, If this 
Explanation of the e 9 05 ſiuce the 


Revolution he we ive us 
the Opinions of "7 17 Wy that 


rhich he wou alt bee pak þ * ancient 
Explanation of it? Which had been the 
only Way to have made good tlie Title 
of his Book; but indeed, it was not 
ble for him to give us the Opinions 0 
Lawyers, which they themſelves had never 
yen... | 
; And, to ſhew this was not Tollible for 
bim, III briefly repreſent the traditionary 
Senſe of the Ear ven upon khis Queſtzon, 
And we need; go no eien i an the Reign 
in which this Statute was mad 1 hen th 
ſudges, as [ have obſerv'd, . peta 
VIlth's coming to the Throne, 8 
deliver d it as a Maxim of ual of Engy 
land, that the Crown takes all, Des 
25 and Stops in Blood, nt: Maxim 
ing at common Law, as it wer e, the Coun. 
. 0 to this Statute, ſhews,” that this 
Statute 
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Statute,and the Explanation of. it, which he 
calls Modern, was the Law of England be- 
fore this Statute was made. | 
In Henry VIIIth's Reign, the Conference 
above- mention d, betwixt Sir Thomas Moor, 
who had been Lord Chancellor, and Rich, 
who was then Solicitor-General, is a ſuffi. 
cient Evidence, that thoſe great Lawyers, 
howſoever they differd in another Point, 
yet agreed in this, that the Regnant King, 
with a Parliamentary Authority, was en- 
ritled to the Allegiance of the Subject. 
In Queen Mary's Reign, we have the Opi- 
nion of the Lord Chief Juſtice Brook, who 
recommends his Abridgment of Bagot's Caſe 
with a Nota, (that contains much the ſame 
Doctrine at Common-Law, which 1s de- 
lar d and enacted in this Statute ;) and no 

1 that, or any other Reign ſince, 
has ſo much as put a Query upon it. 

In Queen Elizabeth's Reign, © we have 
Sir Miebolas Bacon, her Lord-Keeper, aſſert- 
ing in Parliament the aforeſaid Maxim, 
which, as I have ſaid, was at Common-Law 


the Counter - part to this Statute, and the 


Queen and Parliament proceeding agreeably 
to his Judgment. pb 
In the Reign of King Fames, we have that 
Lord-Keeper's Son, the Lord-Chancellor 
Bucon, who at the ſame Time that he ny 

$f $I ef t 15 


Hale, all bearing Teſtimony to the Authori- 
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this Bastine z zives the! nig heſt Charader 
of the Statute it felf. ob 

In King Charles I's when, we have the 
Lord Chief Tuſtice Cole. 

And in King Charles IP's Reign „the Lord 
Keeper Bridgeman, and Lord Chief Juſtice 


ty of the Law, and to this Explanation of itz 
which, had the Animadverter conſider'd, he 
certainly would never have call'd it the Mo- 
dern Explanation in the Title. of his Pam- 
þ hlet, and poſſibly never have publiſh" d his 
am phlet at Fall. oy 
As to the Objection aga inſt the Title of 
Hemy VII, the Legiſlator, which is inſiſted 
on b the Remarker, and the Animadverter 
on the Modern Explanation, if there needs 
any farther Anſwer, than what has been 
already given in the Vic, Mr. Collier will 
give it, and I hope, conclude the Animaiver- 
ter at leaſt, by what he ſays: * As to Hen- 
ry VIlth's Birth, it may be obſerv'd, that 
be was deſcended from 2 younger Branch, 
and that the Houſe of York ſtood foremoR 
in the Surceſſion: But if bis Title 
pears queſtionable upon ' this Score, t 
Queen, by by ber Acquieſcence, ſeems to have 
| dropt 


— — _ T7 — _— — 


#* Eccleſiaſtical Hiſtory in H. VII, p. 703. 
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drapt ber Claim, and tranmfarr d her Rigle 
to him, ſaith Mr. Collier. Nay, we find at 
after her Death, Henry VII quietly, enjoy d 
the Crown, according to the Act of Settle 
ment made in the firſt Year of his Reign, 
U Remarker here, as well as in other 
ces, ſometimes repeats their Objections, 


gi adding any new Force to them, or 


arming my Anſwers of their Force, and 
3 without ſo much as taking an 
— 55 2 Anſwers; particularly the 
which has been eſteem d the moſt conſider- 
able Objection againſt this Statute, the Duke 
of Nortumberlend's Caſe, which was fairly 
and fully anſwer'd in the Fiew, p. 67, 68, 
69; he has, without tak ing tice of any 
of my Anſwers, urg d e * as if thers 
had been chin rebar 
ore, . inſtead of Tein cing m. 
former Anſwers to the Objections again 
this Statute, or Explanation of it, I ſhall 
only deſire the Reader to give himſelf the 
Trouble to read them in che View, and with 
them the Statute iv ſelf, which I ſhall print 
at the End of this efence, \ becauſe I = 
| mer with ſorga wha We * denen them 
8 to 
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WES 
to. judge W this ann without ever o 


10 Ahe he 5 — gives this Law. band 
Names, 518 Ir is a very ridiculous Act. if 
aan d to be perhertal, . 798 and that ch 
oh irution. „ be allo d 
le good, is u only the mat „ ridiculpus,. hut 
mot unrig htaou and e Conſtitution: 
in the World, p. 2 Not to obſerve here 
what the Reader may obſerve in ſeveral 
other Places of this Writer, that he, as wall 
x ſome others, take both Mr. As Nation 
and the Law by halves; but in Answer ta 
the hard Names that he gives this LAs 
need only ſhew, that oy Chancello 
Bacon, who was one of the Greateſt: Men 
of his Age, a who liv'd under. 1 
an, undoubted Title, had à very 
Notion both of. the Juſtice and Walden a 
this Act of Parliament. 2 ſays, It — 
grecable to Reaſon of State, and 10 
Conſcience tao ; that the. Spirit of this -=_ 
was pious and. noble, juſt and magnanimous. 


But how Great a Man ſoever my Lord Ba. 


con was, he may not be of ſo great Authori - 
ty with the Remar ker, as a Writer of his own 
dide: And ſince he has recommended one of 
that Author's Tracts to my Peruſal, I ſhall 
recommend to him a later, and, I chink, 2 
better Piece, that us from AD” 

Were 
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where the Remarkey will find a Character 


of this Statute, very different from that which 
Himſelf has given of it. After this Author 


had taken Notice of the Severities of ſome 
former Revolutions, which yet, he ſays, had 
been only againſt Men w > had been. in 
Arins, and net the thouſandth Part of them 


ar; much” leſs of any others, and that 


ons of Attainders; he adds, And even 
Neri were thou br by Henry VII, 
2b Par lumene, 75 beſt and cruel, ſo con- 


Frary to Reaſon- dinſt all 
Law, Reaſon, mad good 22 N the Ad 
expreſed ir, "That they diu all that Men and 


Law could- ao to put 4 final End to it, that 
ſuch Proceedings and Freenet mgbt never 
more be ſeen in the Engliſh Nation. This is 
that famous Statute (11 Henry VII, e 1 
which expreſh provides, that from bencefort 
no manner of Perſon or Perſons that attend 
the King for the Time being in his TW. ars, or 
act by Commiſſion from bim, be in no wiſe 
convi8, &c. This is certainly the ntmoſt Pro- 
viſion of Law, and 'tis impoſſible that any 
ſtronger can be made by Men. And whatſoe- 
ver other Conſtructiont may be made of this 
Statute, tit evident, that —_— all violent 
Exceſſet of Revolution are not only reſtrain d, 


but perfectly taken away ; that however it 
may happen in the Field, and in the Heat 


of 
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by 
no 
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War, yet that no after Ravages ſhould be 
3 and Mr ould = be. deſtroy d 
ly. Law, who had eſtap d the Sword. Inead 
not. reflect bow. fuitable this Lam is to the 
nutable | Eſtate of Mankind, and the Viciſſi- 
tudes that conſtantly accompany all human: 
Mirs. * This Author wrote this Book 
with a Temper: which I could wiſh, for 
their own ſakes, the ms races and et. 
aun an had imitated. = W de 
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4 Defence of che fifth Chap ter of che View 
; wherein the Oljection —— tbe Ac _ Res 


nan e, 1 J: ac. I. is el. 


N the fifth Chapter of the Ne ew, 1 at 
[ ſwer'd the: Objection of the virtual Re- 
peal of the 21th — VII. Chap. 1, by the 
„ I iſt. Fac. Ch. 1. And: yet the Remarker, who 
thinks this Statute, 1 Henry VII, Chap. 1, was 
„virtually, if not adlually repeal'd by the iſt 
ac. J. p. 79, ſays, It was null and void in it 
. , p. 87. But certainly, if it was repeal d, 
u it was in Force before it was repeal d; and 
„therefore not null and void in it ſelf: Or, 
7 ift it was null in it ſelf from the Time it was 
it | enacted 
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of * The preſent State of Jacobitiſm, A ſecond Part, in * wer 
to the firſt, p. 12, 13. 
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Henry VII, it could not be 
Years" after dy his gregt 


enacted by F 
repeabd above 10 


as we radiction berwixe 
— 2 own. 


And pet the: Remas bus is reidy to Yie | 


all that ivinfergd frofniche 1 bot a VII. 
F ue bad, fait he, % Lam wherein it wat 
declar'd and enactd chat ſuch 4 ons che ig 
ſpeaking of a King that is not the next Heir) 
was to be King ci all InteutFand Purpoſes. * ls 
not the 11th — Henry VII ſuch a Law? And 
vrhy then is this Eaw null in it ſelf, any more 
than that Lau would be) And why will 
not this julirfy"the -SubjeRs,: as he grants 
that would, when it is to all Intents and 
Purpoſes ſuch-d Law, as that which the RA 
mar ter ſuppoſes would not benull; but would 


— 8 e in wy ae; rag a 


of The reſt of his Ai ons this Che pter 
of the View, are ſo confusd, poblpdenth 
and inconſiſtent, that N no othet 
Confutation. But becaufe he lays a great 
Streſs upon one of them, it ſhall be parti- 
_ ec an a "0 yr Taps he, that 
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Grand- ſon King Famer L But the pretended 
Nulli op — * peab of und dar | 
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ling James 1, was rightful Heir, the Ad of 
Recognition does not ſay, that he was right- 
1% deſcended of Henry Vl, but of Margaret 

mark that) who was rightfully deſcended 
from Elizabeth Daughter of Edward I 
The Remarker here ufes too great a Liberty 
in deducing King Fames's Deſcent, leaving 
out ſome Words, and puting in others, which 
re not in the Act. For the Act doth expreſsly 
derive his Deſcent from K. Hen. VII, his Grand- 
ather ( tho he ſays it doth not) as well as from 
Queen Elizabeth his Grandmother ; and doth 
not affirm, (as he ſays it doth) that the Lady 
Margaret was any more rightfully deſcended 
from Queen Elizabeth, than from K. Henry VII. 


This Act of Recognition takes notice of the Hap- 


pineſs of this Kingdom, firſt in the Union of the 
wo Houſes of Tor and . Lancaſter, and then 
in the Union of the two Kingdoms of England 
and Scotland, in the King's Perſon , who as it 
follows in the Act, ic linealy, rightfully, 
md lawfully deſcended, of the Body of the 
moſt Excellent Lady Margaret Eldeſt Daughter 
if the moſt renowned King Henry VII. ( let 
the Remarker mark this ) and the High and 


—_ 
b — 


* Rem, p. 82. + See the 48 of Recognition 1 Fac. c. t. 
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Noble Princeſs Queen Elizabeth his IWife, ha 
Eldeſt Daughter of King Edward ; the ſaid - 
Lady Margaret being the Eldeſt Siſter of King 3 
Henry VIII, Father of the High and Mighty e 
Princeſs of famous Memory , Elizabeth late 7 
(een of England. Indeed, according to the 11 
Remar ters Hypotheſis, King James Is De. | 
ſcent ſhou'd have been derivd, by the Lady = 
Margaret, only from Queen Elizabeth Elf, 
deſt Daughter of King Edward IV, by her D 
Husband Ferry Earl of Richmond; and the 
Act ſhould not have ſaid, that King Fame Jon 
was rightfully deſcended of the Lady Mar. 
garet Eldeſt Daughter of the moſt renowned 
_ Henry VII, Sc. And therefore the Ne. . 
marker, agreeably to his Hypotheſis, ventures . 
to affirm that the Act doth not fay fo, where. I 
as we ſee the Act doth as much ſay that he 
s rightfully deſcended from K. Henry VII, 
as from Queen Flizabeth that King's Wife, . 
nce is expreſly affirms that he was Rightfulh il 
eſcended of the Body of the moſt Excellent 
Lady Margaret, Eladeſt Daughter of the moſi 
renowned King Henry VII, and the High 
and Noble Princeſs Queen Elizabeth his Wife. | — 
And the Remarker may find in Lethirgton 
the Scotch Secretary's Letter to Sir William 1 
Cecil, that the Houſe of Scotland inſiſted on 
their Claim to the Crown of England, as 
being 
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being the Eldeſt remaining Iſſue of King Heu- 
d ry VII *. KP : 

SY I ſaid, in Concluſion, againſt this imaginary 
J Repeal of the 11 of Henry VII, by the x of 
James I, C. 1. that the greateſt Lawyers in the 
kingdom have declared ſince that 44 of Re- 
„Ignition, that Allegiance is due to the 
Ving in Poſſeſſion, and have ſupported their 
Opinions by the 11 of Henry VII, and there- 
fore did not believe it repeald by the, x of 
james I. And have not as good Lawyers de- 
dared the contrary 2 faith the Remarker F. 
they have, it would have been of Service 
o his Cauſe to have named ſome of them, 
$I have named Lawyers in the next Chap- 
er, who have not believed this Statute of 
ing Henry VII, repeal'd by the Act of Re- 


1 Fenition of King James I. But the Remarker 
e Id a good Reaſon. why he did not name his 
þ Feral good Lawyers, and I challenge him 


name one good Lawyer, who has main- 
ain d his Chimerical Repeal, which brings 
ne to the Sixth Chapter, 


Wy * 4 3 2 
* * 
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CHAP. VI. 


A Defence of the Sixth Chapter. wherein this Ac. 
count of our Conſtitution and Laws was ſuppor- 
ted by the Opinions and Authorities of ſome of 
the greateſt modern Lawyers, bo lived in the 
Reigns of Hereditary Kings, and, the Caſe of 

. the Oaths reſolved from this Account of our Le- 
gal Conſtitution. . 


Aving, as Occaſion ſerved, given the 
1 Opinions of great Lawyers and Judges 
of Elder Reigns, T proceeded in this Chapter 
to the Opinion of great Lawyers of later 
Reigns, whereby it appeared that the greateſt 
Modern 'Lawyers entertained the ſame No- 
tion of our Conſtitution with the Ancient ; and 
have perfectly agreed with them in this great 
Point of Law, concerning the Authority o 


the King for the Time being, and the Alle 
giance of the Subject, which is due to him] 


And here I produced the Opinions of ſuch 
only as flouriſhed fince the Act of Recogni 
tion of King James I; to ſhew alſo, by the 
way, that they who lived ſince that Ad, 


have had the ſame Notion of our Conſtitution 


10 this Matter, with thoſe that lived before 
it. And even among theſe, I produced the 
Opinions of ſuch only as lived under Here 

ditar) 


LAT 

litary Kings; as of the Lord Chancellor Bacon, 
nd Lord Chief - Juſtice Coke, in the Reign 
of King James I; of the Lord Keeper Briage- 
was, and the Lord Chief Juſtice /Zale, in the 
Reign of King Charles II, where there was 
no Temptation to byaſs them on that Side 
of of the Queſtion ; and as theſe great Law. 
pe © yers delivered this for the Law of Ergland, 
of ©, I ſaid, no Lawyer of Note has ever con- 
e. tradicted them in thoſe Reigns, where they 

might have done it with Safety and Advan- 

tage. 
e What faith the Remarker to this? Does he 
5 deny theſe were great Lawyers? That he 
er does not. Does he deny theſe were their 
xr Words which IT cited? Not that neither. 
Has he produced any Lawyers of Note that 
of have contradicted them? Not one. except his 
dE Friend Mr. Prin, who need not be excepted 
tout of that Number. What then doth the 
of Remarker ſay? Why, he ſays, he doth not 
ef think, whatever Mr. H. may do, Lawyers to 
nll te the. beſt Cauſuiſts , and knows but too well, 
at what is Law in one Judge's Time, is vos 
ſo in another . If that were true in ſome 
Points, yet I hope Hell allow, That to be 
Law, which has been held for ſuch in all 


—— 


* Rem. p. 92. 
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Judges Times, and which he cannot ſhew 
| has been contradicted by any Judges at any 
Time, which is the Caſe of this Point of Lay 
before us. I never ſaid, Lawyers were univerſally 
the belt Caſuiſts, I think. Divines much better 
only where the Caſe of Conſcience depends, 
as it doth here, on the Caſe in Law, he that 
is the beſt Lawyer, is certainly the beſt 
Caſuift. 

One would wonder what this Writer ha 
been doing, in making a Book of Remark, 
chiefly upon the Opinion of Lawyers, and 
the Senſe of our Laws, whilſt he has ſo 
mean an Opinion of both. Whenever he is 
preſs'd Home, he crys out both againſt the 
Lawyers and the Laws. If JI cite the, com 
mon Laws of the Realm ; they are my Old 
Cuſtoms, Muſty Tear Books, p. 8. ana the 
pretended Authorities of the Tear Books, p. 32 
Tf I cite the Reſolutions and Opinions of the 
greateſt Judges and Lawyers; Then Lawyers 
are not the "beſt Caſuiſts, p. 92. Lawyers are 
but private Men and fallible, and their Opi. 
njors are but frivate Opinions, and fo of m 
Authority on either Side, p. 90. If I cite 
Acts of Parliament; they are Null and Void 
2 themſelves, when they are againſt him, 
5 87. It is no News, I ſuppoſe, to the Rea. 
der, that the Natural Bars Subject has as little 
Regard for the Laus. II i is, he may take rhis 
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Paſſage for a Specimen of his Regard to them, 
where this Writer arguing, in his way, on the 
Statute of Heury VII, faith; there were always 
fach Fools as thought an A of Parliament à great 
Matter on their Side. | 

Theſe Paſſages would give an - impartial 
Reader a Suſpicion, that, when Men are ſo 
much againſt the Lawyers and the Laws, 
they are a little Conſcious to themſelves, 
that the Lawyers and the Laws are againſt 
them ; and that, whilſt they are putting in 
their Exceptions to the Antient Cuſtoms of 
the Realm, to the Year Books, to the 
Opinions of Lawyers, to the Reſolurions of 
Judges, and to Acts of Parliament, they would 
leave us no other Way to Learn what is Law, 
but from their Hypotheſis. | 24 

I need add nothing, to what is ſaid in the 
View, concerning the Oaths ; ſor ſince the 
Oaths are appointed by Law, and muſt there- 
fore he interpreted according to Law, the Points 
in Law being once Eſtabliſh'd, the Lawfulneſs 
of taking the Oaths follows as a Concluſion from 
it's Premiſſes. 


„ 


* Letter 5. 90. 


[ 136 ] 
CHAP. VII. 


A Defence of the Seventh Chapter of the 
View, that our Laws in this Point, are not 
contrary to the Holy Scriptures, and the 
Doctrine of our Church, but rather agreeable to 


both. 
IHE Law point, being thus Eſtabliſhed, 


was, I ſaid, a ſufficient Direction for 
Conſcience in Matters of Civil Obedience, 
ſo long as there was nothing in it contrary 
to the Law of God. Here then the Remarker, 
and Natural Born Subject, ſhould have tried 
their Strength, and ſhewn that our Laws, 
in this Point, are contrary to God's La xs. 
This was the Place to have proved what one 
of them does plainly, and I think both of them 
do ſuppoſe, that there is a certain Form of Civil 
Government and of Succeſlion to it, of Divine 
Inſtitution ; and if they had done this, they had 
J confeſs, effectually anſwered the View; ſince 
no Human Law's can Preſcribe againſt a Divine 
Inſtitution. In the mean Time, whilſt they 
only beg the Queſtion, which they have not 
ſo much as atrempted to prove here, and by 
what has been attempted elſewhere, I am 
ſatisfied, they never can prove; the Poſition 
of the View does ſtand, and is like to ſtand 
i : 1 $7 . good, 
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good, That the Conſtitution, and our Obedi- 
ence according to it, is ſufficiently vindica- 
ted it there is nothing i in it contrary to the Law 
of God: for then the Laws of the Kingdom 
( which the Divine Law commands us to 
Obey, ) do, as I ſaid, bind our Conſciences as 
Subjects ; and we are not only warranted, 
but obliged to pay our Obedience, as the Law 
directs. 

This was ſufficient for my Purpoſe, that 
cur Conſtitution, as I repreſented it, was not 
ontrary to Gods Law. However, J ventu- 
ed a Step farther, that our Laws, by re- 
uiring Obedience to the King in Poſſeiſion, 
re agreeable to the Holy Scriptures, accor- 
ing to our Saviour's Reſolution of the Law- 
Ineſs of Subjection to the Roman Em- 
xror Tiberius, becauſe he was in Poſſeſſion 
the Government. This theſe Authors 


the mean Time, for giving other Reaſons 
r the Subjection of the Jews to the Romans, 
e, they are for giving Reaſons, which our 


ed not conſider ; ſince our Lord did not here 


termine the Lawfulneſs of Subjection to 
e Roman Emperor, for any of thoſe Rea- 
s which they ſuppoſe, but for this one 
aſon which he gave, (as they themſelves 

can- 


rant was our Saviour's Reſolution, but they are 


wiour did not give, and which therefore 1 


would haverecall'd his Hearers to the Divi 
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cannot deny, ) namely, that he was in Poſſefſionff © 
of the Government. 8 
I aannot but, by the Way, take notice, thay / 
this Command of our Bleſſed Saviour to th ic 
Jews, to be ſubject to the Roman Monarchyſ d 
which was EleQive, is an Invincible Argufſt! 
ment againſt thoſe, who maintain, that Whic 
is calld, the Patriarchal Scheme of Govern El 
ment, to be of Divine Inſtitution, and obligatonie 
to all Mankind: For had it been ſo, our Sth: 
viour without doubt, when the Queſtion wagJab 
put to him about the Roman Government 
and the Lawfulneſs of Submiſſion to it - 
Original Inſtitution, and told them, th 
From the Beginning it was not ſo ; that the GogLet 
vernment under which they lived, was a Dit | 
viation from the Divine Inſtitution : As wheſſſtav 
the Caſe of Divorce was put to him, notwithÞ0t | 
ſtanding the general Practice both of Jews aniſſ/r/7 
Gentiles, He reduced Mankind from the Devſbott 
ation, to the Divine Original Inſtitution Fave 
Marriage. But fo far was our Bleſſed SavioÞbe 
from delivering any ſuch Doctrine, that Hfave 
Commands Subjection to the Roman EmperofMen 
andacknowledges his Authority was from Goffeir 
St. John 19. 11. Vit he 

I ſaid, our Church had not given her Jud 
ment by Way of an Expreſs Deciſion of ti 
Queſtion, but that the Paſſage I cited fra . 
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our Homilies, favoured our Side of the 
Queſtion; and if the Remarker, and Na. 
tural Born Subject are not Conſcious it does 
Jo, why doth the former throw in, not over 
decently, ſo many Abatements to the Au- 
thority of the. Homilies, and the latter ſay 
the Compilers of the Homilies might think 
Eleanor was Dead +.2 As if thoſe learned 
perſons, were not as well acquainted with 
the Hiſtory of that Age, as we who are 
above a Century and halt farther diſtant from 
Wit than they were. But they had the Pope, 
find the Dauphine of France in their View. 
in They might have them, and yet have King 
n and his Niece Eleanor in their View too. 
zoYiLet me ask the Natural Born Subject, whether, 
f he had Lived at that Time, he would 
ſtave acknowledged himſelf a Natural Subject 
of King John, as the Homilies call the En. 
% Men his Natural Subjefts > Let me ask 
oth theſe Writers, whether they would 
zwe called King John their Nitural Lord, 
he King, of England ? Whether they would 
ave called the Oath, which the Engliſh 
Men took to him, their Oath of Fidelity to 
heir Natural Lord 2 And whether they would, 
without any Limitation or Reſtraint have con- 


* 


— 


„5 
roll * Kemarks p. 96, 97. Letter p. 102. 
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demned the Breach of it, as the Homilies do 
If not, they do as good as confeſs, that theſe Idi 
Paſſages do favour our Side of the Queſti. J 


e it 
E 1 5 H A P. VIII. 1 
4 Defence of the Eighth Chapter m the View, t F 
# hat our Laws, in this Point, are agreeable N 
to the great End and  Dejigy of Govern. . 
ment. , | ma, 

| Bo, 

Cor 


HAT Government was inſtituted for the 

the publick Good of the Community, ſq 

and the Security and Welfare of all the Mem- hin 
bers of it, is what the Remarker grants p. 97.1 
and what he adds, yet Care was always taten hz 
primarily of the Prince, is what I have af. 
ſerted too in this Chapter “, and elſewhere, 
and doth not in the leaſt weaken the Con- 
ſequence which I have drawn from this, 
Principle; for if Government was inſtituted;, , 
for the Sake of all the Members of the Com her 
munity, it will ſtill follow, that after the Aqu 
have done their utmoſt to maintain? thei}: 
Prince in the Throne, and he happens to be * 


—— 


* See View at the Foot of-p. 98, &c. and p. 112. | P 
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ilpoſſeſſed, and cannot afford them any of the 


3 of Government, can neither. 7 


Himſelf, Them, nor his Right to govern them, 
it is not reaſonable, that they for whom Go. 


vernment was inſtituted, ſhould loſe all the 
Benefits of it, for the ſake of him, for whom 
it was not, at leaſt, not primarily inſtitu. 
ted. 

However this Principle, which the Re- 
marker ſaith, mo Body queſtions, the Natural 
Born Subject calls, the Thred bare Cant of the 
Common-Wealths-Men *. The Remarker grants 
the Principle, but denies the neceſſary Con- 


quence of it, which it ſeems was eaſier for 
him to do, than to deny a Principle, which 


all, who have writ reaſonably of Government, 
ave ever allowed. But the Natural Born Sub- 
je, to avoid the Conſequence, is hardy e- 
nough to deny the Principle, as he does in 
Efect, when he calls it the Thread bare Cant of 
the Common-Wealths- Men, without any Regard 
to the great Authorities, of the Church in 
her Homilies, of Biſhop Sanderſon, Thomas 
Aquinas, and the Lord Chancellor Forteſcue, 
which were produced for it t- And I de- 
ſire him to take the Reverſe of this Prin. 


* Letter v. 103, View. p. 97, 98. 
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18.1 
ciple, and try what Proſelytes he can make to 
* 

I took WAR. that ſome had made an ill! 
Uſe. of this Argument, to juſtify the Refi. #4 
ſtance of the Supreme Magiſtrate, when he “ 
does not, as they think, purſue the publick F 
Good of the Community. But this is to “ 

abuſe the Principle, and draw a falſe Conſe. ** 
- quence, from it; and muſt therefore. the Na. 
tural Born Subject draw another falſe Con. 
ſequence. and deny. the Principle it ſelf to be 
Te? Efpecially when he owas at the ſame ("© 
Time, that, Fd have guarded againſt this falſe i 
Conſequence *, he ſhould have faid, I have” 
7 K + that the Laws, which require Sub- 
miſſion, have guarded againſt it, by forbid. 
ding Reſiſtance ; and that the very Reaſon * 
Government has guarded againſt it; for if 
there is not a Laſt Reſort, from which there , 
is no Appeal, and againſt which there muſk 
be no Reſiſtance, i it is not Gavernencat, but A- 
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4 8 of the Tenth 9 of the View, that 
aur Laws in this Point are agreeable to the 
Practice of all Mankind, particularly of God's 
own. People, the Jews, and the aun of 
the: E n ue. . 

Care an Acme of the A Fe Rods of the 

Jews, in their Subjection to the Midza- 
tes, Moabites, the Kings of Agypt, and 
ter that fucceſlively to the Balyloni ſb, 
erfian,' Grecian, and Roman Empires. To 
ſhich the Remarker ſays, the Midianitiſb, 
uf Meabitiſh Princes Ruled over them as, 
mquerors, not as Uſurpers *. The pon 
nn Subject ſays, Tour laſt Chapter beginning 

Page too, tells us to Page 195, That the 

ews ſubmitted when they were Conquered t, 

iter I had proved it again Lawful for the 

ws to ſubmit to Princes whom it was 

t Lawful for them to ſet up) he ſays, but 

hat was this Caſe, it was only. that of Con- 

ft, when Strangers got the Rule over the 
ws ||. So that; after all that has been ſaid on 
at Side, againſt the Title of Conqueſt, theſe 


— 2 
2 


* Rem, ?. 99. f Letter p. 106, Letter pe 97. 
| Two 
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Two Authors fall in with i it, and juſtify Submil. 
ſion on that Score. 

But what does the Natural Born Suljel 
mean, by ſaying, Though the Jews conſtantly 
ſubmitted, they as conſtantly revolted, when. 
ever they could get the Opportunity, as you 
may ſee in the 9 of the Judges, and f 
the Maccabees . Had he truly repreſented 
their Caſe, he would gain little by it; for 
if their Submiſſion was juſtifyable, their Re. 
volt was ſtill — But their Caſe is 
very falſely repreſented ; for the Jews did 

not Revolt under their greateſt Oppreſſions, 
from thoſe Strangers who got the Rule over 
them, but Liv'd ſubject to them, till upon 
their Cry unto God, he particularly raiſed 
up and appointed them Deliverers, to whom 
he gave Authority to Reſcue them, as is evi 
dent from the Hiſtory of the Judges, to 
which he appeals. Thus Ehud +: was par 
ticularly Atchorifee by God, to deliver them 
from the Moabites; and Gideon from the 
Midianites, which were the Two Inſtance: 
I gave from the Book of Judges. In Biſhoj 
Overalls Convocation” Book, it is ſaid, th 
Iſraelites had been Eighteen Tears in "Sub 
jection to the Moabites, as they had been 


* 


* Letter p. 97. | +4 Judges 3. 15+ 
Judges 6. 11, 12. 13, 14, Oe. 
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little before Eight Tears to the Aramites. 
They knew that it was wot Lawful for them 
of themſelves, and ly their own Authority, 
to take Arms againſt the Kings, whoſe Sub- 
jets they were, though indeed they were 
Tyrants 5 And therefore they cried unto the 
Lord for Succour. Who, in Compaſſion of 
177 Servitude and Miſeries, appointed Otho- 
niel to deliver them from the Aramites; and 
"Bl ofrerwards Ehud from the Moabites. In the 
Choice of which Two Judges it is to be o- 
1 ſerv d, that the Scriptures do tell us that God 
"HE raiſed them up, (and therefore it is moſt 
certain he did ſo,) and alſo that in ſuch rai- 
fing of them to their Places, he made them 
F Saviours to his People ( as the Scriptures 
ſpeak) giving them thereby Authority to ſave 
and redeem the Iſraelites, from rhe Tyrants 
that oppreſſed them; without both which Pre- 
rogatives, it had been altogether Unlawful 
for them to have done as they did. * This 
was evident enough from thoſe Places in the 
Judges, which I reterr'd to; but the Natural 
3 Sabj ect having, as I have good reaſon 
to believe, a high eſteem for the Convoca- 
tion Book : I thought a Citation from it might 
more Effe ctually convince him, of the Senſe 


— 
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* Page 51. 52. 
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of thoſe Places, and of his Error in Point of 
Fact, that the Fews conſtantly revolted from 
the Strangers that got the Rule over them, 
when they could get an Opportunity ; and in 
Point of Right, that they might Lawfully 
do fo ; for if he did not think ſo, he had 
no reaſon ro mention their Revolt at all. 
What he referrs to in the Maccabees, is, 
T ſuppoſe, the Revolt from Antiochus the 
Great, but if he looks into the aforeſaid Con- 


vocation Book, * he'll find a very different 


Account of that matter, from what's com. 
monly given of it; and ſuch an Account, 
as will do him no Service ; but if hell not 
be concluded by That,the Common Account, 
he knows, is as little to his Purpoſe. 

In Anſwer to my Argument, that it was 


Lawful lor the Fews to Submit to a Stranger, 
though it was not Lawful for them to ſet a 


Stranger to Rule over them, as appeared from 
the Law, Deut. 17. 15. The Remarker ſays, 
But if Mr. H. had read on, he would have 


found, that they were to ſet over them him, 
uv hom the Lord their God thould Chooſe. 


They had nothing to do to fet up, or pull 
down Kings. Nor did I ſay they had; and 
what he ſays, /homd have been added, is ſo 


nn 
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* Page 67. + Remarker f. 87. 
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far from taking off the force of my Argument, 
that it adds to the force of it. For if they 
might not in any wiſe ſet a ſtranger, i. e. 
a Heathen Xing over them, but one from among 
their Brethren, and that One whom the Lord 
their God ſhould chooſe ; and yet notwith- 
ſanding this they might live in ſubjection 
to Strangers, to Heathen Princes, who were 
not their Brethren, and whom the Lord 
their God did not chooſe; this undeniably 
proves, what is aſſerted, that it was lawful 
to ſubmit to Princes, whom it was not lawful 
to ſet up. 

The Remarker goes on, But if God for 
their Wickedneſs ſet a ſtranger over them, 
they were bound to ſubmit to him, becauſe 
it was his doing, as it was in ſetting the 
Babylonians, Grecians, Romans to rule over 
them, to chaſtiſe them for their Idolatry and 
Rebellion againſt him. * But how did God 
ſet the Romans, Grecians, &c. to rule over 
the Fews 2 Not by an expreſs Nomination, 
as he did Saul, David, &c. but by his Pro- 
vidence governing the Events of War. So 
indeed, and no otherwiſe, it was God's do- 
ing. And was this a ſufficient reaſon for 
the ſubmiſſion of the Fews 2 Yes, the Re- 


— _ 
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marker ſays, they were bound to Submit to 
them becauſe it was God's doing. And what 
is this more or leſs, than to reſolve the Rea- 


ſon of Submiſſion into Providence, and to ſet 
up a Providential Title? But this was when 


God Set Princes over the Jews for their 
Wickedneſs, to Chaſtiſe them for their Iaola- 
try. and their Rebellion againſt him. And 
had God thus by his Providence, ſet Princes 
over the Fews, to Reſcue them from Idola- 
try, or to ſecure them from the danger of 
falling into it, would it not have been equally 


God's doing? And is not this the ſame 


Reaſon in General, which the Remarker gives 


for their Submiiſion; and as good a Rea- 


ſon in particular, when it is for their Satety, 


as when it is for their Chaſtiſement 2 Both 


theſe Writers have particularly enumerated 
the ſeveral Anſwers that were made to 
Dr. Sherlock's Caſe of Allegiance, and have 
loudly call d upon me for a Reply to them, 
though tor what Reaſon T know not, unleſs 


it be, becauſe I never medled with the Argu- 


ment of Providence. How far, and in what 


manner the Divine Providence is concerned 


in Revolutions of Government, or how far 
it will, or will not juſtify Subjection, after 
the Revolution is paſſed, and the New Go. 
vernment Eſtabliſhed, which was the great 
debatebetwixt the Doctor, and his Anſwe. 

rers, 


— 
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rers, and which as my Deſign did not oblige 
me, I never entered upon, but ſet the Con- 
troverſy entirely upon a New Foot. as I took 
Notice in the View. If they ſlill think a 
Reply is neceſſary to thoſe Anſwers, which 
were made to the Caſe of Allegiance to So- 
veraign Powers, the Remarker, who has 
here taken up that Hypotheſis, is the only 
Perſon that I know, who is obliged to give 
it. 

T proceeded to ſhew that the Behavior of 
the Primitive Chriſtians, was agreeable to 
that of the 'Fews. To all which the He- 
marker only ſays, that Mr. H. may Conſult 
Biſhop Uſher's Power of the Prince, Dr.Hicks's 
Jovian, Dr. Sherlocks Cafe of Reſiſtance, 
Dr. Digg's Unlawfulneſs of Subjects taking 
Arms. + And when the Remarker Corſults 
them again, I believe he'll only find, that 
they have given numerous Examples of 
the Non reſiſtance of the Primitive Chri- 
ſtians to the Emperors, and Kings, under 


. | which they Lived, but not one Example of 


Non ſubjection to them, on any pretence of 
a defect in their Titles. 

The Natural Born Subject, ſeems to thin 
it ſome Advantage to his Cauſe that I lay 
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in the Three firſt Centuries, there is no 


other Inſtances of Diſpoſſeſs d Emperors clai. 
ming againſt Rivals, but that of the Two 
Maximini. 

But ſince in this Inſtance, I have proved 
a general Submiſſion to the Emperors in Poſ- 
ſeſſion, and he has not pretended to prove the 
Chriſtians were not comprehended in that 
general Submiſſion. Nay ſince Julius Ca- 
pitolinus, who Writes the Hiſtory of the 
Two Maximini, excepts only Capelianus a 
Governour in Africk, and a few Cities, as 
adhering to thoſe Diſpoſſeſſed Emperors, can 
we believe, if the Chriſtians had done the 
fame, he would not much rather have ex- 
cepted them, who at that Time, and before 
that Time, made a great part of the Empire, 
fill'd their Cities, their Senate, their Armies 
aud all Places, as Tertullian ſays , but their 
Temples 2 And therefore this, tho the only 
Inſtance in this Period, is a very conſiderable 
one. 


It is Obſervable that the Author of Jovian, | 


is entirely on the Side of the Emperors in 
Poſſeſſion. After he hath related how Ihe 
Army in Africk, pon hearing || of the barba- 


| — 


& Pance civitates fidem hoſti publico ſervaverunt. 
Juli Capitolini Maxioing Duo. 


f Apologet. c. 37. as Jovian p. 34. 35. 
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rows Pride and Cruelty of the Em peror Max- 
iminus, &rought the Purple to the Proconſul 
Gordianus, and made him Emperor, and how 
the Senate at Rome out of hatred to Maxi- 
minus, Confirm d the Choice of the African 
Soldiers, and declared Gordia nus, aud his 
Son Auguſti, and denounced Maximinus, and 
his Son, Enemies to the Empire, he adds, at 
the ſame time Capelianus in Africk, Rebels 
againſt Gordian; that is, he rebell'd when 
he took up Arms againſt the Emperor in 
Poſſeſſion, on behalf of the Diſpoſſeſs d 
Emperor Maximinus, under v hom Capeli- 
anus had been made Governor of the 
Mauritania 3. For this ts what Capelianus 
did, as is evident from * Capitolinus, and 
what the Author of Jovian here calls Rebel 
lion. 

In the Fourth, Fifth, and Sixth Centu- 
ries, I ſaid, we had ſeveral Inſtances of Em- 
perors Diſpoſſeſſed, and of the Chriſtians 
becoming Subjects to New Emperors, whilſt 
the Diſpoſſeſs d Emperors were Alive; as in 


— 


* 


* Sed Gordianw in Africa primùm à Capitolino quod am 
agitari cœpit cui Mauros regenti fncceſſorem dederat. 
Tune Capel ianus Victor pro Maæimino, omnes Gordiani 
partium, motu partium in Africa, interemit, & c. Julii Ca- 
pitolini, Maximini duo. 
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the Caſe of Licinius, and Conſtantine in the 
Fourth; of Zeno, and Bafiliſcus in the Fifth; 
and of Jaſtinian, and Vitiges in the Sixth 
Century. 

What doth the Natural Born Subjef mean, 
by ſaying, that theſe Diſpeſſeſſed Emperors 
who had no Right But Poſſeſſon, luſt their 
Right with their Peſſeſſion *, when they had 
the ſame Right that any of their Pre- 
deceſſors had, or Succeſſors either? Or, by 
ſaying that theſe Caſes are Foreign to 
an Hereditary Monarchy +, when we are 
not ſpeaking of the Heirs or Sons of Empe- 
rors, but of Diſpoteſs'} Emperors themſelves? 
And when he cannot ſay, if the Empire had 
been Hereditary, that their Heirs would have 
had better Pretenſions after their Fathers 
Deaths, than theſe Diſpoſſeſs'd Emperors, 
though El:Aive only, had during their 
Lives. Do 2 

The Remarker alſo may Obſerve, as a ſur- 
ther Anſwer to what he has advanced p 87. 
that here are Inſtances of Emperors thar did 
not ſubmir, but claimed, and made War aſter 
their Diſpoſſeſſon, which he might have 
obſerved alſo in ſeveral other Iuſtances that 
I gave, where the Jens, notwithſtanding 


eds wad. 4 


* Letter p. 106. T Ibid. 
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became Subjects to the Princes in Poſſeſſi- . 


on. 


1 faid this had been the practice of all 


Mankind, as well as of the Jews and Chri- 


ſtians, upon Revolutions, to ſubmit to New 


Governments after they were Eſtabliſhed. 
The Remarker faith, If he ſhoul1 follow me 


in Revolutions that no way Concern us, he 


is Confident he ſhould find them much more 


xvourable to his Point, than mine. But 


he mult firſt follow me in thoſe Revolutions, 


before he can have any Grounds for this 
Confidence; and when he ſhall do fo, and 
take a ſurvey of the Behaviour of all the Na- 
tions of the World, vpon Revolutions both in 


former and later Ages, he'll ſce Reaſon to 


abate of his Confidence, and conteſs his Mi- 
ſtake. He'll find that upon theſe Events, 
the great Queſtion has been, not, u hether 
they ſhall Submit or no 2 But whether they 
ſhall obtain good Terms upon their Sub- 
miſſion, and preſerve their Ancient Immuni- 
ties and Privileges, under their New Maſters 2 
Let Subjects preſerve an Inviolable Fidelity 
to their Prince, and do their utmoſt to pre- 
ſerve him in his Throne, and then, it after 
they have run the greateſt hazards for him, 


— 


* Remarker p. 88, 


he 
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he happens to be Diſpoſſeſſed, neither their 
Prince, the World, not their own Conſci- 
ences can Reproach them, if they Endeavour 
to preſerve the Community and themſelves. 
And if ſome will be Singular in their Behavior, 
and inſtead of Calmly conſidering the Nature 
and Ends of Government, and the Viciſſi- 
tudes, to which it ever hath, and from the 
Luſts and Paſſions of Men, ever will be expo 

ſed, will frame Schemes of Government with- 

out Authority, either from Scripture, or the 
Laus of their Country, that are ſo far from 
promoting the great Ends of Government, 

that they would render That, which was De- 
ſigned for the Eaſe, Security, and Welfare of 
Mankind, to be a Snare, a Rack, and often. 
times Ruine to them, under thoſe Viciſſi- 
tudes which ſo frequently happen. If Men 


I fay, will frame ſuch Schemes, they may 


T think be modeſtly contented to Practiſe 
upon them themſelves and not raſhly to 
Cenſure (as theſe Two Authors do) all who 


differ from them, which is almoſt all Man- 


kind. 
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GIN 


Reflections on ſome of the Errors of the Natural 
Born Subject, and on his Oppoſitiou to the 
Remarker in ſome Points. 


S theſe Two adn Arguments nnd 

Errors are generally the ſame : So what 
has been ſaid to the one, is commonly a Reply 
to the other, as well as to what 1s Material 
in the Extract of Prins Plea: Yet becauſe I 
have taken morenotice of the Remarker, than 
of the N. B. Subject, I ſhall beitow ſome Con- 
ſiderations upon him in Particular. 

To complain of his Miſrepreſentations, 
or. to take Notice of all his Miſtakes in 
Hiſtory, would be almoit endleſs: I ſhall 
therefore only Animadvert on ſome of his 
Miſtakes about the Thirteen Kings, from 
the Conqueſt to Henry VIII. who, I ſaid, 
came to the Throne without Hereditary 
Titles. And to make me miſtaken in the 
Number, he takes it Excluſively of William J. 
and Henry VII. the firſt and laſt King in that 
Period. Whereas it is plain, T included them 
in this Number, otherwiſe there could not 
be Thirteen, who came to the Throne with; 
out, and Six, with Hereditary Titles, as I 
affirmed there did in that Period: A leſs 
haſty Writer would have given himſelf the 
Leifyre to have counted Nineteen, rather 

than 
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than have made a Miſtake, by Endeavouring 
to Charge his Adverſary with one. He there. 
fore begins with William II. and ſays, 


But Robert the Eldeſt Son of the Congue 


ror, contended with his Brother William II. for 
England, and at laſt came to a Compromiſe 
with him, to have it after his Death *. And 
is it ever the lefs True, that William II. 
came to the Throne without an Hereditary 
Title, becauſe there was a Compromiſe afſter- 
wards ; which Compromiſe this Author en- 
tirely Miſtakes, when he ſays that, by it 
Robert was to have the Crown after Milliams 
Death: For by the Compromiſe Vi liam's 
own Sons, were to have it after his Death; 
only in Caſe he ſhould leave no Son, Robert 
was to ſucceed him in the Kingdom of Exg- 
land; as William was to ſucceed Robert in 
the Dukedom of Normandy, in Caſe he ſhould 
die without a Son. Which is evident from 
the Terms of the Compromiſe, as it is tranſ- 
mitted to us by the Arch-deacon of Hunting- 
ton , Roger de Hoveden || and Hemingford *. 
* Letter Page 36. 

7 Rex fecit concordiam cum fratre ſuo Statuerunt ſiquis 
eorum moreretur prior altero fine Filio, quod alter fieret 
heres illius, H. Huntingdon Hitt. L. VII. p. 213. 

{ Inter fe conſtituerunt ut ti Comes (Sc Robertus) abſque 


Filio legali mati imonio genito moreretur, heres ejus fieret 
Rex (Sc. Villielmus junior) ſimiliqus modo fi Regi conti- 


guiſſet mori, heres illius fieret Comes. KRogeri de Hoveden 


Annal, Pars J. p. 265. * Hemingford ad Annal, 1090. 
| The 


CR 6 on = Fo oy x» 


23 


- Ln | 

The Natural Born Subject goes on; He 
wade the like Compromiſe with his Brother 
Henry J. who married the Heireſs of the 
Saxon Line, Edgar Atheling having before 
ſubmitted *. Not the like Compromile, as 
he has miſrepreſented it, but the like Com. 
promiſe as I have related ir, from our Anci- 
ent Hiſtorians: For by the Terms of it, 
Robert was not to ſucceed Henry, as the 
Natural born Subjef Imagines, but his own 
Sons: But if he {hould die without a Son, 
then RoZert was to ſucceed him in England, 
as he, inthe like Caſe, was to ſucceed Robert 
in Normandy; as the Compromiſe is given us 
in the Aunalt of Waverleyt; and by Henry of 
Huntington ||. EE | 
In theſe three Lines he commits another 
great Miſtake, when he ſays Zenry I. mar- 


ried the Heireſs of the Saxon Line. He 


married indeed Maud the Daughter of Mar- 
garet Queen of Scotland, Siſter to Edgar 
Atheling. But for Maud's being the Heireſs 


2 — 


* ! etter Ibid, | 
Quod Conſul unoquoque Anno tria mille,marcas argen- 
ti ab Anglia haberet, & a qui diutius viveret foret Hzres al- 


terius, fi alter ſine recto hærede moreretur. Annal Traver. 


100. , | 
|| Quod Roberrus unoquoque Anno tria mille, marcarum 
argenti haberet ab Anglia, & qui diutius viveret, heres alte- 
rius eſſet ſi alter abſque Filio moreretur, | 


of 
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of the Saxon Line, I believe he has no better 
than Almanack Authority, for in the Chrono. 
logical Tables of our Kings in ſome Almanacks, 
I have ſeen this Remark upon Henry I. Mar- 
riage, The Saxon Line reſtored. But had the 
Natural Born Subject known, as he eaſily 
might, that Maud had Four Brothers, Ed. 
gar, Alexander, David, and Edward, ( of 
whom Eagar, Alexander, and David were 
ſucceſſively Kings of Scotland, and that the 
Race of the Scettiſh Kings were deſcended 
from + David,) he would never have made 
Maud an Heireſs. For tho he Streins his. Hy- 
potheſis, Ithink, to make a Daughter an Heir 
to a Crown, yet he will T doubt not confeſs 
his Miſtake, in making Maud the Heireſs 
of the Saxon Line, now he knows ſhe had 
four Brothers. Here I might ask this Au- 
thor (ſince he ſometimes doth not allow 
Ceſſion, to transfer the Right to a Crown, 
when the Right to the Engliſh Crown was 
Extinguiſh'd in the Heirs of the Saxon Line, 
of the Houſe of Scotland? And when our Kings 


* Henricus majores natu Anglia congregavit London ia, & 
Regis Scotos um Malcolmi & Margarete Reginæ, Filiam 
Matildem Nomine, ſororem etiam Regum, Edgari, Alexan- 
dri, & David in conjugem accepeit. Roger de Hoveden, Page 
268. 5. 270. d. Oe. . | 

+ Simon of Durham Names Six Prothers of Maud. In- 
ter Decem Script ores, Pp. 202. 
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of England upon his Principles commenc'd 
Rightful? Or whether ever before King 
James VI. came to the Crown of England ? 
He proceeds, 1 


And Stephen the Uſarper made the like 


Compromiſe with Maud the Empreſs, Heireſs 
of Henry J. and with her Son Henry II. 


who accordingly did ſucceed him Now 


this which he calls a Lite, was a different 
Compromiſe from the two former : For by 
the Terms of it, Henry II. was immediatel 

to ſucceed upon the Death of Stephen. It is 
another Miſtake to ſay that Stephen made a 


Compromiſe with Maud. For he made the 


Compromiſe only with her Son Heury, and 
we cannot find that his Mother had any ſhare 
in it. The Compromiſe it ſelf is preſerv'd 
in the Tower, and is Printed by Mr. Rymer ; 
In which there is no mention of any Reſig- 
nation or Ceſſion of Maud, nor is there any 
Plenipotentiary or Agent for her, or her Huſ- 


band the Duke of Anjou, among the Names 


of thoſe that ſign dy that Agreement. How 
much ſoever Dr. Brady, in his Anſwer to the 


late very learned Biſhop of Worceſter, was 
concern'd to prove Maud's Ceſſion, being 


not able to produce any Teſtimony of it, 


* — as 


* Letter Ibid. + Conventiones Fadera, Vol. 1. Pe 13. 
from 
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from any of our Hiſtorians, he is contented 
only to ſuppoſe it as probable *. And there. 
fore: Maud having never Reſign'd that we 
know of, either before or aſter the Com- 


promiſe, and being Alive, when her Son 


Henry came to the Throne, (and living to 
the Fourteenth Year of his Reign, ) f he 


could not be ſaid to Aſcend it as the next 


Heir 1 might laſtly take notice that this 
Author as well as the Remarker, are Miſtaken 
in the Terms of the Agreement betwixt 
Stephen, and Henry II. as they may them- 
ſelves be convinced by the atoreſaid Char- 
terof || Agreement, and the Account. that 
is given of it by 77exry of Huntington, and 
Roger de Hoveden f. h 


* An Inguiry into the Remarkable Inflances of Hiſtory and | 


Parliament ecordi. p. 27. 28. 
+ Anno 14 Henrici Regis obiit, Matildis Impera trix 
Mater Ejus. Annal Vaver, 1167. | 
{| Sciatis quod Ego Rex Stephanuw, Henricum ducem Ner- 
mani poſt me ſuccefſorem Regni Anglia. & Haredem 
cum jure Hzreditario conſtitui, fi 


Se. p. 13, BE 7 

* Ipſum ( Henricum Sc.) fiquidem Rex in Filium ſul. e- 
pit adoptivum & hæredem regni Conſtitui- Hen. Hun- 
tindon, p. 258. 

f Pax Anglia reddita eſt, pacificatis ad invicem Rege 
Stephano, & Henrico duce Normannie, quem Rex Stephanuw 


_ adopravit ſibi in Filium, & conſtituit Hzredem & Sueceſſo- 


rem Regni. Hoveden, . 281. 
Arthui 


c el & Hzredibus ſuis, 
Regnum Anglie donavi & confirmavi , Conventiones, 
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Arthur Duke of Britanny, faith the Natural 


Born Sulject, did Homage to his Uncle King 
John, and ſoon after Dyed. But did not Eleanor 
Survive her Brother, and King John too, 
and Live a cloſe Priſoner to the Day of her 
Death? which was in the twenty fifth Year of 
King Henry III. as we are aſſured by Mathew 
Paris, a Witneſs beyond exception: ſo 
that Henry III. as well as Zleury II. (of whom 
only there could be any doubt of all theſe 
Thirteen Kings,) notwithſtanding what this 
Author Imagines, did not come'to the Throne 
as the next Heirs. 2 
Some may ſuſpect that J have ranſackt the 
Natural Born Subject's Book; for theſe Mi- 
ſtakes, to preſent them here at one View; 
but if they Pleaſe to turn to the latter End 
of the Thirty Sixth, and the beginning of 
the Thirty Seventh Page, they'll find them 
altogether, in the Order J have cited them, 
within the Compaſs of Twenty Two Lines : 
and I cannot but Obſerve that, whilſt he is 
ſo much in the Dark, that he ſtumbles al- 


moſt at every ſtep he takes, he is yettri- 


umphing over my Imaginary Miſtakes about 


1 


»„— 


* Et Circa idem tempus Obiit Alienora, Filia Galfrid 


Comitis Brit anni e, in Cliuſura diuturnt carceris ſub arcta 
Cuſtodia refervata, Anno 1241. Mathew Paris, p, 374. 


M | theſe 


i 


dle Thirteen Kings, and with a more than 
ordinary Air of Aſſurance ſays, was the * 


Thirteen' then that Mr. Higden Speaks of, 4 


Miſtake of the Printer for Three, hs it ſhould 


\ Save been o Ard I will take even theſe Three 
from him in the next Page, and leave bi 


Summ Total a 'Naught. 


But to purſue him no farther in his Evi 
on this Head, and to Correct them at once, 
Fl ſet before the Reader a Table of theſe 
Thirteen Kings in one Column; and of the 


Lineal Heirs, in another. 


ST” * * 


* Letter p. 38. 


. 
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A TABLE Sheving, | 


.f. 
The Time 5 
when theſe The Lineal 4 that were 
13 Kings Alive at that Time, and when 
came tothe they 2. 
Throne. — äNQ—DI—ä nn ons rene 


William I. Edgar Atheling Heir of the 
Anno't066. Saxon Line, 7. both 
Brompton William 1. and William II. and, 
ãl⁊zs is Evidentfrom the Annals of 
Waverly, was Alive in the 6 
Year of H. I. His Siſter Marga- 
ret, who Married the King of 
Scotland, beſides her Daughter 
Maud Married to K. H. I. had 
I Sons, of which 3 were Succeſ- 
ively Kings of Scotland, Edgar 
Alexander, and David, from 
whom deſcended the Race of 

the Kings of the Scots. 


Heveden. 
Malcolm IV. 


William Tl. Robert Duke of William 
Anno 1088. Normandy the El- 
Brompton deſt Son of Vm. I. Alexan. II. 


who after a Com- 
promiſe with V. II. Alexan. III. 
M 2 and 
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Henry I. and another with 70h. Baliol 
Anno 1100. Hen. I. was upon Rob. B 
— a New Breach, and 12 85 
War, brou ght a Dav. Bruce 
Priſoner into En- R 87 75 
gland, where jñʒe 
Dyed, 1134. being &c. 
the 34th Year of 
his Brother H. I. 
Reign. Ann. Naver. Sir George 
Prior Haguſttald Mackenſe ey. 


Stephen Maud the Empreſs, Davghter 
Anne 1135. of H. I. who was not only before 
W. Malmsb Stephen, but alſo before her own 
Henry II. Son Hen. IL in the Line, Dyed 
Anno 1155. in the Year 1167. which was 
Brompton the 14th Year of Heu II. Reign. 
Annals of Waverly. 


John . Arthur the Son of Geofery. 
Anno 1199. Fob. Elder Brother Lyed, 1203. 
Mat. Paris the 4% Year of John's Reign, 
Henry III. Mat. Paris. But his Siſter Elea. 


Anno 1216. nor Dyed not till the Year 1241. 


Mat. Paris which was 25. Year of III. 
Mathew Paris. 


Edward III. Edward II his Father was 
Jan. 1325. Murdered the Semptem ber fol. 
Henry de lowing, Circa feſtum beati 
Knyghten Mather. i Knyghton 


Kichardl 


5 e hs © 
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15. 
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Henry TV. Richard II. died the Febru- 
Septem. 29. ary following. Stow 


2399. :-: 
75-4 Edmund Mortimer Earl of 
March, deſcended from Lionel 
Duke of Clarence, the 34. Son 
of Hen III. died in 1425. being 
Henry V. the 3d Year of Henry VI. 
Anno 1412. Dugdale's Baronage. 

| Stow 


ö ry VI. Richard D. of Tort, the Son 


Anno 1422. of Anne, Siſter to the E.of March, 
Stow and of Rzch. E. of Camb. ſlain 

| in the Battle of Wakefield 1460. 
being the 39zh. Year of HJ. VI. 

| Stow 


Richard III. Edward V. and his Brother 
Anno 1483. the Sons of Edward IV. mur- 


Sr. Thomas der d the 1 f. Vear of Richard III. 


More. Reign. Sr. Thomas More. 


Henry VII. Elis. Daughter of Edw. IV. 
Anno 1485, whom Hen. VII. married in the 
1.d. Bacon, 1ft Year of his Reign. His Mo- 
22h ther the Counteſs of Richmond, 


who was then alive, was before 


him, in the Line of Lancaſter. 
Lord Bacon. 


wy Bnt 
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But of the Natural Born Subjects Errors 
of all kinds, (which from his unmoved Pri. 
mum Mobile, to his Modeſt Exhortation in 
the End of this Book, are not a few ) I ſhall 
take notice only of one more. 

When I was Speaking of the Submiſſion ||| * 
of the Fews to the Romans, I added, that the | 
generality of the Nation were in Expectation, | ' 
that a Prince of the Tribe of Jadab, would 
thortly break the Roman Yoak, and Reſtore |} * 
the Kingdom to /ſrael. Upon which the V. 
B. Subject ſays, And that Prince did come, | 
"and was then among them, And he gave it 
1b too, and commanded them to Submit to C 
Tiberius, though he calld himſelf the Son of | © 
David pe 

Alter our Bleſſed Saviour had ſo expreſly | ” 
Diſclaimed a Temporal Kingdom, and + fo d 
fully declared the Nature of his Kingdom, I 7 

wonder how this Author could fall into this 
Error, that Chriſt had a Temporal Kingdom, 
which he gave up, and Commanded the Jews 
to ſubmit to Tiberius. Chriſt, as God, is King 
of Kings, and Lord of all Creatures; but I 
am ſure the Natural Born Subject will not 
ſay, that he gave up his Eternal Kingdom. 
Chriſt, as Man has a Spiritual Kingdom, but 


— — a— * 
. , 


—_—_—— 


* Let ter P. 98. | + Mat, 20. 25, Coe. Jo. 18. 36, 
Eg N r neither 


1671 


neither will this Author ſay that he gave up 
this Kingdom, which he doth, and will re- 
tain, till he End cometh; when he ſhall have 
deliver d 7 Hp to.God even the Father. 1 Cor, FR 


ButChriſt, as Man had no Temporal King. 


them to Submit to Tiberius, or at any other 
he never had. 


ö : l | 
| Overal's Convocation, Book. Tis many ways 
1 lain and evident that the Jews. aid ex- 


pound all thoſe Places of the Prophets, 
which do notably ſet forth the Spiritual King-_ 


4 dom of our Saviour Chriſt, to be meant of a 
7 || Temporal Kingdem, which he ſhould erect up- 
s n Earth——There are ſome ſo much addicted 
, | in theſe Days to the ſaid, erroneous Opinion. 
« | of the Jews, as for the Advancement of the 


: have Chriſt to have been here upon. Earth a 
Temporal Monarch. Inſomuch as ſome of them 
ſay in effect that neither Augutius Cæſar nor 


from the time of Chriſt's Birth, for above the 
- | Space of thirty Tears until our Saviour had 
required the Jews to pay 7 ribute to Cæſar.— 
r | EE | Bur 


— 


dom, and utterly Diſclaimed any; ſo that the 
Temporal Kingdom, which the Natural Barn, 
Subject ſays he gave up, he never had. And. 
therefore at that Time. when he Commanded 
Time, he could not give up a Kingdom, which, 


This Error is ſeverely cenſured in Biſſop 


Glory of the Biſhop of Rome, they will needs 


Tiberius his Succeſſor were lawful Emperors 


— — II or It Ar —— — At — — —ę— — — - — 
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But thoſe are Men not to be feared; for to 
ſay the Truth of them, they are all in effef 
either groſs and unlearned Canoniſts or elſe 
but new upſtart Nerians, and with great 
Afﬀinity with the Canoniſts ; who meaning as 
it feemeth to outflrip the Jeſuits, do labour 
as much to make the Pope a Temporal Mo- 
narch, as the Jeſuits had done for bis pre- 
tended ſpiritual Monarchy *. I do not in 
the leaſt ſuſpect this Author of any Deſign 
of advancing theſe Papal Pretenſions, nor is 
his Notion with reſpect to the temporal Aing- 
dom, which he ſaith Chrift gave up, altoge- 
ther the ſame with theirs ; and yet, as far as 
he eſpouſes the Notion of 'a Temporal Mo- 
narchy that our Saviour had, ſo far is he 
cenſurd by this Convocation- Boot. An un- 
fortunate Writer! Who thinks a particular 
Scheme of Government is laid down in the 
Scripture as a Law to Mankind; and yet 
in interpreting ſome Paſſages of Scripture 
with relation to Government, has, we fee 
more than once fall'n into Errors, that ſtand 
condemn'd in that very Book, for which, 
this is good Reaſon to believe, he has the 
greateſt Deference. | 


— WW = » ww Ty . oO OE 
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* Page 110, 112,113, 74. 
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Tho theſe two Authors in many Things 
agree ſo well, as if they wrote in concert, 


yet we have ſeen, that they ſometimes differ 
from one another, as well as contradict them- 
ſelves: J ſhall take notice of a few more of 
their mutual Differences, and their ſelf Con- 
traditions, and ſo take my leave of them 
for this Tin. 
They differ about the Reputation of the 
Book which they anſwer. The Remarker 
tells us, he made his Remarks on the View, 
becauſe he heard wherever he came, that it 
was applauded by Men of deep Reach, and 
profound Judgment, and ſuch as made a Fi- 
gure in their ſeveral Profeſſions *, tho by 
the Way it ſeems all theſe Perſons, of whom 
he gives ſo great a Character, were not able 
to diſtinguiſh Uropia from England. Or, if 


they were able, he is not: According to the 


Title of his Book, he, or they muſt be Viſio- 
naries. 

But the Natural Born Subject diſſers ſrom 
the Remarker, and ſays neither Whig, nor To- 


I ts pleaſed with the Nieuw. If fo, I am at a 


Lofs to know for what Reaſon he ſhould give 
himſelf the Trouble to anſwer a Book that 


* Preface to the Remark, . f Letter p. 4, 
A 
.no 
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no body was pleas d with, unleſs it were to 
ſhew his great Skill in the Engliſh Hiſtory. 

There were ſometimes Diſputes about Ti · 
tles of which the Remarker lays, the Popu- 
lace were not competent Judges, and in ſuch 
Caſes the Poſſeſor was ſworn toi as right- 
ful, and it was but reaſonable; if the Right 
Heir could not be diſcover d, or hi Title 
cleared to the Satisfaction of the Subiects, 
who were to (wear to him; for in this melior 
eſt Conditio Poſſidentis. Again ſpeaking 
of the Duke of Tors Title, what: would 
Mr. H. have more ? Here the Great Men 
(who' were then the proper Judges) declare 
his Right and 7itle. + It the Populace were: 
never competent Judges about diſputed Ti- 
tles; how come they to beſo at this time: 
And if the grear Men were the Judges 
| heretofore why are they not ſo now, and 
what would the Remarker have more o 
Why is he not concluded by their Judgment 
now 2 Both theſe Authors ſometimes, but 
the Remarker very often, to get rid of an 
Argument, gives up his own Cauſe. But the 
Natural Born Subject denies the great Men 
are Judges, and ſays, in a Competition for 
the Crown there is nothing elſe to be done 


— . 


a. : T W * 


— _— * — 


* Remarks. p. 15. ＋ Ibid p. 26. 


But 
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but every Max to ſatisfie his own Conſcience 


the beſt he can, as to the Right of the Com. 


petitors. But as to any judicial Determina- 
tion, there can be none upon Earth; * He is 
here diametrically oppoſite to the Remar- 
ker. But the great Error of this Author is, 
of Civil Society, who in civil Matters in 


order to the publick Peace of it, muſt be 


concluded by a Publick Judgment ; but looks 
upon them as ſo many Independent Indivi- 
duals, I may rather ſay as ſo many Independ- 
ent Governors, whilſt he cenſures not only 
the Judgment of other Men, but the Publick 
Judgment too, when it differs from his own; 
But I am not here to diſpute, but only to 
ſhew how he differs from the Remarker. 
There is nothing perplexes theſe two Au- 
thors more, than Oaths, Ceſſions, and Sub- 
miſſions, about which they ſometimes differ 
from one another, and ſometimes contradict 
themſelves; tho in the main they agree in 
their Management, making Submiſſions, 
Ceſſions, and Oaths, to give up, or not to 
give up a Right or Claim, as it ſerves their 
preſent Argument. Thus the Submiſſion of 
the Jews, and the Submiſſion and Oaths of 


a 6 5 5 


_— 


* Letter p. 74. 75. 
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the Senate and the People of Rome, ſhall give 


up their Right; but the long Submiſſion 
' Oaths. Sc. of the Houſe of 7ork ſhall not 


abate their Right to Prejudice their Claim, 
as the Remarker ſays, p. 26. And the Natu- 
ral Born Subject ſays, That Age will be a 
Precedent of the moſt inflexible Loyalty, which 
the Uſurpation for Sixty Tears Continuance 
together, nor Succeſs, nor Preſcription, nor 
Acts of Parliament, no nor the Submiſſion or 
Reſignation of thoſe who had the Right could 
abate, they ſaw theſe were not free and vo- 
luntary, and therefore would lay no ftreſs up- 
on them; p. 70. 71. And yet at another time 
to get rid of the Argument of the Homi- 
lies, and to favour King John's Title, he 
ſays, Arthur was dead and his Siſter Elea 
nor a Priſoner in King John's Hand, and 
her Life at his Mercy every Honr ; fo that 
there was no Claim made by her, or for her 


p. 102. The Heirs of the Houſe of York 
could never quit their Claim by ſixty Years 


Subjection, accepting Commiſſions, or repea- 


ted Oaths, tho at perfect Liberty; (For by 


this time the Natural Born Subject may be 
ſenſible that he had no more reaſon to put 
them under Conſtraint, than the Remarker 
had to put them in Dureſs.) And yet here 
the bare Non claim of Eleanor, who was a 
Priſoner, ſhall ſerve the turn. At another time 
Edgar Atheling, who, I ſuppoſe even he will 

| | | Not 
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not ſay, was more free than the Heirs of 
the Houſe of Tork, ſhallby Submiſſion and 
an Oath of Fidelity transfer his Right to 
Wiliam the Conqueror. William the Con- 
queror, ſays the Natural Born Subject, ob. 
tain'd a Right, becauſe Edgar Atheling the 
true Heir Submitted and ſwore Fidelity to him, 


p. 38. 39. Is not this Prey 75 SanHow x( 


have a greater regard to an Hypotheſis, than 
Truth and here, by the way, T might ob- 
ſerve,how he paſſes by Edgar Atheling's Siſter, 
Margaret Queen of Scotland, who was then 
truly the Heireſs of the Saxon Line, tho at 
another time, we ſee, he can make her Daughter 
Maud to be the Heireſs of the Saxon Line, 


who was no Heireſs at all, having Four Bro. 


thers alive. 


Wherher the Hereditar Deſcent of the 


Crown is Limitable by Act of Parliament, is 
a Queſtion upon which the Writers of 
that fide are as much divided: But to 
confine my ſelf chiefly to thoſe with 
whom I have been engaged in this Con- 
troverſy. The Objeftor holds the De- 
ſcent of the Crown is limitable by Act 
of Parliament. The Natural Born Subject, 
and :Remarker both deny it. The Natural 
Born Subject denies it; becauſe he believes 
the Right of Succeſſion by Primogeniture, 
is of Divine Inſtitution, and a Law of 


the whole Earth. If the Remarker is of 


the 
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the ſame Opinion, (whch he doth not 
plainly declare) he differs very much from 


the learned Author, whoſe Book * he hath 
ſo often recommended to me, who in his 
Preface goes no higher than human Autho · 


rity. of a fundamental Law of the Monar- 
chy, which he ſuppoſes has fix d the Suc- 
ceſſion. He ſaw there was no Grounds in 
the Holy Scriptures to fix the Succeſſion 
on divine Inſtitution or Law. On the 
other Hand, the Natural Born Subject is, 
I believe, convinced, that it cannot be un- 
alterably fix d by human Law, ſince he ap- 
- pears to be of my Lord Bacons Opinion, 
[| which I think is very true, that the Su- 
preme Power may diſſolve, but cannot bind 
it ſelf, ſo that T have thus far both theſe 
Authors with me againſt each other: The 
Author of Jovian agreeing with me againſt 
the Natural Born Subject, that the Suc- 
ceſſion to the Crown is not eſtabliſh'd by 
a divine Law; and the Natural Born Sub- 
jet agreeing with me againſt that Author, 
that the Succeſſion cannot be unalterably 
fix d by human Law. 31135 
But to ſatisſie the Natural Born Subjeft and 
the  Remarker, that I have not miſtaken that 


Author's Senſe in his Preface, they may 


-* Jovian. | I Letter p. 18. 


find 
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find in the Book it ſelf (which I deſire the 
Natural Born Subject, eſpecially to obſerve) 
that he is ſo far from making Succeſſion to 
a Crown by Primogeniture to be of divine 

Right, that he denies Monarchy it ſelf to 
be of divine Right, excluſive of other Forms 
of Government. For after he has run thro 
other Forms of Government, whether Ar;. 
Nocracys, or Democracys, as the Govern- 
ment of Sparta, of Venice, and of the Can- 
tons of Switzerland, and obſerve wherein 
the Sovereigaty was, and is reſpectively 
lodg d in each of them, he ſays, 7 was the 
more willing to make this Obſervation, that 
. when I ſpeak of Sovereign Princes, I may 
not be maliciouſiy traduced, as if I ſpoke of 
"them exclufruely of other Sovereigns, as if 
Monarchy were of ſole divine Right. For 
want of this Diſtinction, other Authors have 
had this invidious Imputation laid upon 
them ; - . 
But if the Remarker ſhall ſay, he Agrees 
with the Author of 7ovian, he muſt then at 
the ſame Time confeſs, that he is directly 
Oppoſite to his Partner in this controverſy, 
the Natural Born Subject. 


* Jovian 240, 247. 
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Tis True, that amidſt all theſe Differences, 
they at this Time happen to agree (tho ſome 
of them not very conſiſtently with them- 


ſelves) in one Concluſion, deduced from pre- 
miſes, as different as their Principles; but 


had they lived in ſome of the Reigns, we have 
before diſcours'd of,and purſued their different 
Principles, they Would have form'd (for they 

would not have found any) different Par. 


ties, and have been ſome of them Jurors, and 
f others Non Jurors then. 


As I have hitherto taken no notice of 


the hard Words, Angry Invectives, and 
raſh and uncharitable Cenſures, which make 
ſo many Pages of both theſe Anſwers; 

fo I ſhall always neglect them; being perfect. 
Iy ſatisfied, that there was nothing provo- 


king in the View, which, whatever it — 


did not want Temper; and I hope I have 
made no Retaliation in this Defence: For 
to forgive the Authors, and not to imitate 
them, is the beſt uſe that can be made of 
| that way of Writing. l 
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Len, Our ſaid Sovereign Lord the King 
4 remembring that it was Ordained, Ena- 
Red, and Eſtabliſhed, By Authoritie of the 
Parliament holden at Weſtminſter, the Second 
Day of May in the Ninth Yeare of the Reign 
ol the Noble King Henry V. late in Deed and 
not of Right, King of this Noble Realm of 
England, as hereafter followeth *. Item, 
whereas the taking of Aſſiſes generally, hath 
long ceaſed throughout this Realm of Eng- 
lang, becauſe of a Statute and Ordinance 
made by. our ſaid Sovereign Lord the King, 
at his Second Paſſage towards the Parts of 
Normandie, and by Ris Counſel : Our ſaid 
Sovereign Lord conſidering the great Diſea- 
ſes and Damages, which divers of his Liege 
People have had and ſuſtained by the ſame 
ceaſing, hath ſtraightly Commanded, and 
Commandeth, that his Juſtices ſhall hold the 
Aſſiſes through the Realm of England, in 


— 
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* Here begins the Recital of Henry the 5tÞ's Statute. 
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the manner uſed and accuſtomed. And to 
Eſchew the diſheriſons of the ſame Perſons, 
which now be paſſed and ſhall paſs in this 
Voyage Royal of the King, (which God 
Speed,) and alſo of the Perſons which are 
abiding inthe Service of our Soveraign Lord 
the King, in the Parts of Normandy and of 
France, it is ordained and provided, that in 
every Protection with the Clauſe of Volumus 
to be made for every of the ſame Perſons, 
there ſhall be in the Claufe of the Exception 
of the ſame contain d Omiſſion of © theſe 
Words, aſſe nove diſſtifine. And that all 
Protections be allowable for them, and every 
of them, in all the Counties of our Sovereign 
Lord the King, in any Place where ſuch 
Protection is caſt forth by any ſuch Perſon, 
in all the Pleas of Aſſiſes as well of No diſs. 
as of Freſh Force, without any difficulty. Pro- 
vided always, that the Judgments to bee given 
from henceforth on ſuch Aſſiſes Arraigned or 
to be Arraigned, ſhall not be prejudicial to 
any of the faid Perſons ſo abiding in the King's 


Noble Service beyond the Sea, as is aforeſaid, 


which hath any thing in Reverfion or Re- 


mainder in ſuchLands andTenements, whereof 


ſuch Aſſiſes be of ſhall be Arraigned, if they 
that have in Reverſioh or Remainder of ſuch 
Lands or Tenements be not Named in the 
ſame Aſſiſes, but that they bee againſt them 

N | Voyde- 
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Voyde. And this Ordinance ſhall endure , 
till the Parliament, which ſhall be next hol- 
den after the next coming again of our So- 
yereign Lord the King into his Realm of 
England. And if this Ordinance touching 
the ſaid Perſons, abiding in the King's Service 
beyond the Sea, and alſo touching the ſaid 
Perſons, which have Paſled and ſhall paſs in 
the ſaid Voyage, be not ſufficient for the 
Eaſe and Surety of them, it is accorded and 
aſſented, that the Lords of the King's Coun- 
cell for the time being, ſhall have full Power 
by Authority of this preſent Parliament, to | 
ſet, ordaine and provide ſufficient Remedy for 
the Eaſe and Surety of all the ſaid Perſons | | 
| 


and every of them, as to the ſaid Lords ſhall 
ſeem Availeable and Expedient in the caſe, 
after their good Advice and Diſcretion' *, 
Our Sovereign Lord the King will and hath 
Ordained, Enacted, and Eſtabliſhed, by the 
Advice and Aſſent ofthe Lords Spiritual and 
Temporal, and the Commons in this preſent 

| Parliament Aſſembled, and by Authority of 
the ſame that the ſame Order and the ſame 
Law, compromiſed in the ſaid Statute and Or- 
dinance ſhall be now obſerved and kept, and 

ſhall be as Availeable for all manner of Per. 
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m » Hee ends the Recital of Henry the 54)'s Sratute. 
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ſons, which now ſhall paſs over the Sea with 
our Sovereign Lord the King in this Voyage 
Royal, And there ffrall abide” in his ſaid 
Noble Service as they were, for ſuch Perſons 
which did paſs, over the Sea with the ſaid 
late King, and there did abide in his Noble 
Service. and that all ſuch Perſons, which 
now ſkall paſs over the Sea with our faid 
Sovereign Lord the King, ſhall have and 
Erjoy in every point all manner of Advan- 
tages, as the ſaid Perſons ſo paſſing over the 
Sea with the ſaid late King had, ſhould 
have, and might have had by reaſon of the 
ſaid Statute. This Act and Ordinance to 
endure till the next Parliament, which ſhall 
be firſt holden after the next coming of our 
Sovereign Lord the King into England. 
Neaſtalls Collections Vol. 1. p. 316. 


Number II. 
7 he Oath which Richard Duke of York tool, 


to le True, Faithful, and Obedient Subject, 


to King Henry the Sixth at St. Pauls Croſs, 

in the Preſence of the King and moſt of his 
\ Nobility, in 1452. being the 3oth. Tear of 
Henry the Sixths Reign, © 
Richard Duke of 7 ork, Confeſs and 


Beknow, that IJ am, and ought to be 
Ms | | humble 
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humble Subject, and Leige-Man, to you my 
Sovereign Lord King Fleury VI. and owe 
therefore to bear you Faith and Truth, as 


to my Sovereign Leige Lord, and ſhall do all 


Days unto my Lives End, aud ſhall not at 
any Time Will or Aſſent, that any thing be 
Attempted or done againſt your moſt Noble 
Perſon, but whereſoever 1; ſhall have Know- 
ledge ofany ſuch thing imagined or propoſed, 

I ſhall with all Speed and Diligence poſlible 
to me, make that your Highneſs ſhall. have 


Knowledge thereof, and over that, do all 


that ſhall de poſſible to me, to the withſtand- 
ing and let thereof, to the uttermoſt of my 
Life. I ſhall not any thing take upon me 
againſt your Royal Eſtate; or Obeyſance 
that is due thereto, nor ſuffer any other Man 
to do, as far forth as ſhall be in my Power to 
let-it : And alſo ſhall come at your: Com- 
mandment whenſoever I ſhall be call d. by 


the ſame, in Humble and Obeyſant Wiſe, 


but if I be letted by any Sickneſs or Impo- 
tence of my Perſon, or by ſuch other Cauſe 
as ſhall be a by you my Sovereign 
Lord Reaſonable, I ſhall never hereaſter take 
upon me to gather any Rowt or to make any 
Aſſembly of your People, without your Com- 
mandment or Licence; or in my Lawful De- 
fence, Iſhall Report ma at all Times to your 
2: hay and if the Caſe require, to my 


N 3 Peers, 
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Peers, nor any thing Attempt againſt any 
of your Subjects, of what Eſtate, Degree or 
Condition that they be. But whenſoever I 
find my ſelf Wronged and Agrieved, I ſhall 
ſue Humbly for Remedy to your Highneſs, 
and proceed after the Courſe of your Laws 
and in none otherwiſe, ſaving in my own 
Lawful Defence in manner aboveſaid, and 
otherwiſe, have to your Highneſs, as an 
Humble and True Subject ought to have to 
his Sovereign Lord. All theſe things above. 
faid, I Promiſe you truly to Obſerve and 
Keep, by the Holy Evangeliſts contained in 
the Book that I lay my Hand here upon, 
and by the Holy Croſs I here Touch, and by 
the Bleſſed Sacrament of the Lords Body, 
that T ſhall now with his Mercy Receive, 
And over, I agree me, and will, that if Iany 
Time hereafter, as by the Grace of our Lord 
God I never ſhall, any thing Attempt by 
way of Feat, orotherwife againſt your Royall 
Majeſty, & the Obeyſance that I owe thereto, 
or any thing take upon me otherwiſe than is 
above expreſs'd, I from that Time forth be 
unabled held, and taken as an untrue and 
openly foreſworn Man, and unable to all 
manner of Worſhip, Eſtate and Degree, be 
it ſuch as I now occupy, or any other that 
might in any Wiſe grow unto me hereafter. 
And this I have here promis'd 'and Sworn, 
2 W , pro- 


+ tf wf# hes iu GC) ww . > 


md bids 


3 
_ 


O 


— = „ 


( x83 ] 


proceeded of mine own deſire and free Volun: 


te, and by no conſtraining or Coaction. In 


Witneſs of all theſe things above Written, I 


Richard Duke of Tork above Writ, Subſcribe 


with my own Hand and Seal. 


This Oath he alſo took at Weſtminſter, 
and at Coventrie at ſundry Places in the 3 1/t 
Tear of H. Henry VJ. Stow. Page 396. 


Lali 


Number III. 


The Oath which Richard Duke of York took, 


upon the Agreement in 1460. in the 39th 
Tear of King Henry Sixth. 


N the Name of God Amen, I Richard 
Duke of 7ork, Promiſe and Swear by 
the Faith and Truth, that Towe to Almighty 
God, that 1 ſhall never Conſent, Proeure or 
Stir, directly or indirectly, in Privy or apart, 
neither( as much as in me is) ſhall ſuffer 
to be done, conſented, procured, or ſtirred 
any thing, that may ſound to the Abridge- 
ment of the Natural Life of King Henry VI. 
or to the hurt or diminiſhing ot his 3 


or Dignity Royal by Violence or any other- 
wiſe againſt his Freedom or Liberty, but if 
any Perſon or Perſons, would do or pre- 
ſume any thing tothe contrary, I ſhall with 


N 4 all 
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L .: my Might and Power: — it, and 
make it to be withſtood, as far as my Power 
will ſtretch thereunto. ee me nent 
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Anno Undecimo Henrici Septimi. © 
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CHAP. I 
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-H E : King our: Sovereign Lord calling 
to his Remembrance'the Duty of Al- 
legiance of his Subjects of this Realm, and 
that they by Reaſon of the fame, are beurlk 
to ſet e their Prince and Sovereign Lord 
the Time being, in his Wars, for the Be. 
fence of him and the Land, againſt ebery 
Rebellion, Power, and Might, rearcd againi 
him, and with him to enter and abide 4 in 
Service of Battel if Caſe fo require; and 
that for the ſame Service, what Fortune ever 
fall hy Chadce in the ſame Battel, againſt 


the Mind and Will of the Prince, (as in this 
Land ſotnetime paſſed hath been ſeen) that 
it is not 'Reaſonable, but againſt all Laws, 
Reaſon, and good Conſcience, that tlie ſaid 


Subjects Sens . On FORO Lordi in 
"Way, 
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Wars, attending upon him in his Perſon, of 


being in other Places by his Commandment 


within this Land, or without any thing 
ſhould loſe or forfeit for doing there True 
Duty and Service of Allegiance. It be there- 
fore Ordained, Enacted, and Eſtabliſhed by 
the King our Sovereign Lord, and by the 
Advice and Aſſent of the Lords Spiritual and 
Temporal, and the Commons in this pre- 


fent Parliament Aſſembled, and by Autho- 


rity of the ſame, that from henceforth 
no manner of Perſon or Perſons, whatſoever 
he or they be, that attend upon the King 
and Sovereign Lord of this Land for the 
Time being, in his Perſon, and do him 
True and Faithful Service of Allegiance in 
the ſame, or be in other Places by his Com- 
mandment in his Wars, within this Land 
5 or without; That for the ſaid Deed and 
True Duty of Allegiance, he or they be in 
no wiſe. Convict or Attaint of High Treaſon, 
nor of other Offences for that Cauſe,by Act 
of Parliament or otherwiſe by any Proceſs 
of Law, whereby he or any of them, ſhall 
Loſe or Forfeit Life, Lands, or Tenements, 
Rents, Poſſeſſions, Hereditaments, Goods, 


Chattels or any other things, but to be fer 


that Deed and Service utterly diſcharged of 
any Trouble Vexation or Loſs. And it any 
Act or Acts or other Proceſs of the Law, 


here- _ 
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n thereupon for the ſame happen to 
be made contrary to this Ordinance, that 
Act or Acts or other Proceſs of the Law 
whatſoever that - ſhall be, ſtand and be utter- 
Iy void. Provided alway that no Perſon 
or Perſons ſhall take any Benefit or Advan- 
tage by this Act, which ſhallhereafter de- 
cline from his or he AY rohy 6g te | 


* 
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Anu Decims terti Reginee E lnakethe, « J. 


PY 40 whereby certain Offences be mich 
Treaſon. | 


ND be it further enacted that if any 
Perſon ſhall any ways hold and affirm 
or maintain that the Common Laws of this 
Realm, not altered by Parliament, ought 
not to direct the Right of the Crown of 
England ; or that our ſaid Sovereign Lady 
Elizabeth the Queen's Majeſty that now is, 
with and by the Authority of the Parlia- 
ment of England, is not able to make Laws 
and Statutes of ſufficient Force and Validity 
to limit and bind the Crown of this Realm, 
and the Deſcent, Limitation, Inheritance, 
and Government thereaf, Every ſuch _ 
E. ſon 
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fon ſo holding, affirming or maintaining du- 
ring the Life of the Queen's Majeſty ſha 
be judged a high Traitor, and ſuffer or for. 

feit as in Caſes of High Treaſon is accuſto- 
med ; and every Perſon ſo holding affir- 
ming or maintaining after the Deceaſe of 
our ſaid Sovereign Lady, ſhall forfeit all his 
Goods and Chatrels. 


—— 
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A Citation out of a Letter of Lethington the 
Secretary of Scotland to Sir William Cecil 
the Queen of England's Secretary. 


TOW let us examine the Matter and 
Circumſtances how King Henry VIII. 
was by Statute enabled to diſpoſe the Crown. 
There is a Form in two ſorts preſcribd him 
which he may not tranſgreſs, that is to ſay, 
either by his Letters Patents ſeal'd with his 
Great Seal, or by his laſt Will ſigud with 
his own Hand: For in this extraordinary 
Caſe he was held to an ordinary and pre- 
ciſe Form ; which being not obſerv'd, the 
Letters Patents, or Will cannot work the 

Intent or Effect ſuppos d. And to diſprove 
that the Will was fignd with his own 
Hand; you know that long before his 
T6 | Death 
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Death he never uſed his own Signing with 
his on Hand; and in the time of his 
Sickneſs. being divers Times preſs d to put 
his Hand to the Will written, he refuſed 
to do it. And it ſeemd God would not 
ſuffer him to proceed in an Act fo injurious 
and prejudicial to the Right Heir of the 
Crown, being his Neice Then his Death 
approaching ſome as well known to you as 
to me, cauſed William Clark, fometimes 
Servant to Thomas Hemeage, to fi ign the ſup- 
poſed Will with a Stamp (for otherwiſe 
ſign d it was never) and yet notwithſtand- 
ing ſome reſpecting more the Satisfaction 
of their Ambition, and others their private 
than juſt and upright Dealing, procured di- 
vers honeſt Gentlemen, attending in ſeveral 
Rooms about the King's Perſon, to teſtify 

with their Hand-writtings: the Contents of 
the ſaid pretended Will, ſurmis d to be ſign- 
ed with the King's oun Hand. To prove 

this diſſembled and forgd ſgn d Teſta- 
ment, I do refer to ſuch Trials as be yet left. 
Firſt; the Atteſtation of the late Lord Pa. 
ge! publiſh'd in the Parliament in Queen 
Mary's Time for the Reſtitution of the Duke 
of Norfolk. Next I pray you on my Sove- 
reigns behalf, that the Depoſitions may be 
taken in this Matter of the Marqueſs of 


Wincheſter, Lord Treaſurer of Englaud, the 
Mar- 
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M arqueſs of Northampton, the Earl of Pen- 
Brote, Sir William Petre, then one of King 
Henry's Secretaries, Sir Henry Nevill, Sir 
Maurice Barkley, Doctor Buts, Edmund Har- 
man Baker, Fohn Osbourn, Groom of the 
Chamber, Sir Anthony Denni, if he be liv. 
ing, Terris the Chirurgeon and ſuch as 
have heard David Vincent and others ſpeak 
in this Caſe ; and that their Atteſtations 
may be enrolled in the Chancery, and the 
Arches, in perpetuam rei memoriam. 

Collection of Records at the End of te 
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4 Ci itation out of Sir Thomas Craig's 8 Boot of 
the Succeſſion in Anſwer to Doleman 
alias Parſons the Feſuit, who endeavonred 


L to ſet up King Henry VIIlib s oe N 334 
Ee 6 


His Good Man POET: Delemas) like 

himſelf always adds that the Seal or 
Stamp. was enough in this Affair, fo 
that with him it is fufficient to anſwer the 


Intention of the Parliament, ſays he, that 
his 


| [ 190 ] 
his laſt Will had his Seal (his Stamp * ) 
put to it, tho' at the ſame time there is no 
mention in the ſaid Statutes of the Seal 
( Stamp ) to his Teſtament, but of his Sub- 
ſcription, and in an Affair of that Impor- 
tance as that laſt Will was, that it ſhould 
be ſabſcribed by the King's Hand was the 

leaſt that might be, ſeeing the Seal (Stamp 
could be put to it by his Amanuenfis even at- 
ter his Death. Yet I ſhall ſay nothing of 
thoſe two Acts or Statutes, tho they exceed 
the Condition and Power of Mortals, nor 
how ſuch Power could be given to any Man, 
whatever his Dignity be, in an Hereditary 
Kingdom ; ſeeing at that time many things 
may happen which may diſturb his Judg- 

ment; yet tho this might be diſpenced wit 
inſo great aPrince ; who could ever eadure 
that an Affair of the greateſt conſequence 
ſhould be entruſted to his Amanuenſis, and to 
his report that he was commanded by the 
King to ſet the Seal ay La to it, or that ſuch 
Power could be given to him as that by his 
ſetting the Seal (Stamp) to it, the true and 
lawful Succeſſion of the Kingdom ſhould be 
taken away: Who will believe it 2 Certain. 


— 2 11 
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* I have taken the Liberty after the Word( Seal) to add 
(Stamp) for Soit ought to have been expreſſed. 


ly 
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ly the Houſe of Suffolk, at this rate, ſhould they 
get the Kingdom, could not owe it to the Right 
of Succeflion, but to Clark one of the low- 
eſt ſort of the People, who acknowledged open 
ly before Queen Mary and her Privy Counſel, and 
alſo before the Parliament, that he put the Seal 
(Stamp) to it after King Wy had loſt the Uſe 
of his Reaſon, or was paſt ſenſe and Memory 

and who alſo was forgiven for that Crime, a 
obtain'd the Queen's Pardon upon hisConfeffion. 
For who can be better believed in Crimine falſi, 
that is, in Forgery, than the Author and Forget 
himſelf 2? 8 „ 
But Doleman ſays, that the two Acts of Parlia- 
ment cannot in reaſon be eluded and overthrown 
by the Teſtimony of that Clark, or of others, 
concerning himſelf or his own Fact, wherein 
they ſay that the King's Memory was gone when 
the Stamp was put to the Teſtament. But the 
Forgery in putting the Seal (Stamp) to that Pa- 
per may be evidently enough made appear even 
from thoſe two Acts of Parliament themſelves 
remaining in their Force. And it is quite ano- 
ther thing, the King could have done ſuch a 
thing and the King did it. The King alſo 
could by virtue of thoſe two Acts have nomina- 
ted his Succeſſors: But who will ſay that he 
ever did name his Succeſſors? Moreover had 
that Seal (Stamp) been put to the Paper by his 
Command, vet even that did not come up to 
the Intention and Purpore of thoſe Two Sta- 
tutes. For as the Biſhop of Roſs obſerves and all 
the Lawyers if the Form appointed be omit- 


* Fj Forma a lege tradita fit omiſſa, ea totus actis vit ĩatur. 
ted, 
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ted, the whole, 8 is nulled by that 


Omiſſion *, 3» ne 2 that Form chat is 
preſcribed for any Reaſonought to be obſerved, F 
even after the reaſon — for which it Was 
oduced. Wherefore unleſs the King had ob- 
zrved and kept himſelf, to that Form in making 
is laſt Will, which was appointed in thoſe two 
laft 9 5 the transferring of the Kingdom from 
hs has could never have been. eſtabliſhed 
med by ſuch his Will: But ſeeing this 
realoa hath been Gy aaplaided baninde ahb 
Biſhbp of Reſa and by my ſelf, 1 forbear to ſay 
any more of it here. 
But our Author ſays, that this. lat Will of 
= e „which was not only authorized by 
Bangs of Parliament, but — in the 
hancery; ought not to be overthrown by one 
RY two Witneſſes. But it's evidently falſe that 
that Will Was Authorized by two Parliaments, 
tho? the Power of making ſuch a Will was gant- 
ed to that King by thoſe Parliaments, yet that 
Win was never Ratifed. For what was done a 
long time before, cannot ratify what is done 
rs elpecially if it be done in a different Form. 
is an ill Lawyer, ia worſe 'Hiſtorian, 
| 2 the worſt of all Diyines, who thus 1 
a wi Hi ſtory, weden Sacred e 24d] | 


N 2 bio 1349 


„ te. th * N 1 


ͤ—U— vͤ . 


* + Bald. E eee ie. „ 
FI. S _ de  reburcomom gu ſub rate 5 e e 


nne, eee 
wp uf NI 8. 


111 


